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The Principal Current Event 


A” a condensed account of the recent Annual 
Meeting at Washington is long enough to fill 
even this slightly enlarged issue, all the other De- 
partments of the Journal, with the exception of the 
Editorial, have been omitted. The December issue, 
however, will reassume the regular form and will 
contain them all. 

word of additional ex- 
may not be out of place. Attorney- 
General Mitchell’s photograph does not appear 
with the other members of the General Committee 
of the Host Organizations, of which he was Hon- 
Chairman, because it was used with the 
address which he delivered to the Association. 
The photograph of the recently elected Vice-Presi- 
dent for the Fifth Federal Judicial Circuit is not 
printed with those of the nine other Vice-Presi- 
dents because it was impossible to secure it in time 


In this connection, a 
planation 


orary 


for publication in this issue. 


Lord Reading Thanks Association 


ee neca= President Guy A. Thompson has re- 
ceived the following graceful letter of thanks 
from Lord Reading, who was one of the honored 
guests of the Association at the ‘Washington 
Meeting: 

“My dear Mr. Thompson: May I ask you to 
communicate my very grateful thanks to the 
American Bar Association for their delightful re- 
ception and generous hospitality. The week in 
Washington was deeply interesting to me, and I 
shall always retain the memories of the great cere- 
mony and the beautiful speeches in connection with 
the laying of the Corner Stone. I shall always 
treasure the recollection of the charming courtesy 
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and cordiality of the officers and members of the 
Association. I delighted in the opportunities af- 
forded me of meeting the Bar. 

“Permit me to add that I was profoundly im- 
pressed by the lofty character of the references 
made by you as President, to the members of the 
Association upon the duties of those engaged in the 
legal profession. I have so high a regard for the 
Bar that I rejoiced to hear these obligations elo- 
quently emphasized by you. 


“Lady Reading is most desirous of associating 
herself with me in her thanks to you and the Bar 
Association for your and their reception and hos- 
pitality during her stay. 


“T would further add that I valued the oppor- 
tunity of making acquaintance with you _per- 
sonally. - 


Death of Horace K. Tenney 


N receipt of news of the death of Horace K. 

Tenney, one of the Associate Editors of the 
Journal, President Martin appointed Major Edgar 
B. Tolman, Silas H. Strawn, Mr. William P. Sidley, 
Mr. Walter H. Eckert, and Mr. Richard Bentley 
as a committee to represent the American Bar As- 
sociation at his funeral. Services were held on 
Monday afternoon in his home at Winnetka, III, 
and on Tuesday afternoon in Madison, Wis. 


Mr. Tenney had practiced law in Chicago since 
1881, and was a former President of the Illinois and 
Chicago Bar Associations. During his early career 
he was for a time Professor of Law in the Univer- 
sity of Chicago. His prelegal education was re- 
ceived at the University of Vermont and Knox Col- 
lege, and he took his law degree at the University 
of Wisconsin. 
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A publication which has been produced to fulfill an insistent 


demand by lawyers for a comprehensive authoritative work on 
INSURANCE IN ALL ITS BRANCHES in one volume. 


RICHARDS 


on the 


LAW of INSURANCE 


Fourth Edition 
by 


ROWLAND H. LONG 


of the 
New York Bar 


* 


To fill the demand for a practical LAWYERS' TEXT in a SINGLE 
VOLUME, Professor Richards’ recognized work has been entirely revised 
and rewritten. New matter has been inserted where it seemed most 
appropriate. 

Among the new sections may be mentioned: Aviation in Life In- 
surance, Life Insurance Trusts, Group Life Insurance, Public Liability and 
Workmen's Compensation Insurance, Use and Occupancy, Burglary, Rob- 
bery and Theft Insurance. 


Another feature of the work important to the lawyer is the Appendix 
which includes: 


Statutes of the States of American Legislatures Affecting the Insurance 
Contract arranged in Groups. 
Forms: Blank Forms of Applications, Binding Slips, Ancient Florentine 


Policy: the Standard and other Policies, a Collection of Special 
Clauses, and Riders, Proofs of Loss, etc. 


Adjustment: Examples of the Operation of Coinsurance Clauses, York- 
Antwerp Rules, Customary Deductions in Adjusting Partial Loss on 
Ship, and Example of an Adjustment in General Average. 








The only lawyers’ book on insurance in all its branches in one 
large volume 


Price —$18.50 





“BAKER,.VOORHIS. & CO. 
J4{9 FULTON ST.~ ~ NEW YORK | 























THE LAWYER, THE LAYMAN AND THE 
PUBLIC GOOD 





A Report of Progress, a Consideration of the Three Counts in the Layman’s Indictment of 
the Bar, and an Appeal for That Leadership in the Defense of Our Institutions Which 
Must Come from the Body of the Bar Itself — What Lawyers Are Doing to Im- 
prove the Administration of Justice—A Program of Further Steps to Be Taken 
—The Layman’s Part and How He Can and Must Help in Solving the 
Great Problem—Republican Institutions Still on Trial, Confronted by 
Many Dangers—The Spirit of America* 








By Hon. Guy A. THOMPSON 
President of the American Bar Association 1931-32 


tion, I address you. My predecessors and 
others, with thoroughness and erudition, have 
explored for you the realm of jurisprudence. Were 
I to venture into that field, I could do no better 
than to present to you some old juristic acquaint- 
ance clothed, mayhap, in habiliments somewhat 
new. I hope you will approve, therefore, if I bring 
to you this morning merely a report and an exhor- 
tation that can be briefly spoken. 
3ut first I would observe that one year ago 
you commissioned me your President. In accept- 
ing that commission I expressed my appreciation 
for the honor you had done me. I would reiterate 
those words, though they reveal most inadequately 
the measure of my gratitude. Keenly aware as I 
was of the sanctity of the office to which you had 
commissioned me, it has been my purpose, from 
which there has been no conscious deviation, zeal- 
ously to guard that office. And now as I come to 
return that commission to you who gave it, I con- 
fess a feeling of mingled joy and pride that it is 
without spot or blemish. I even dare to hope that 
something has been added to its honor and its 
luster. Whatever measure of success has attended 
the administration now drawing to a close, I assure 
you in all sincerity, belongs to the Executive Com- 
mittee, the Standing and Special Committees, the 
Sections, and, above all, to the members in the 
ranks. Theirs is the credit for what we have 
achieved. The harmonious team work of these 
committees and sections, the activity and coopera- 
tion of the members, and their enthusiasm and in- 
telligent and self-sacrificing labors have never been 
surpassed, possibly never equaled, in the history 
of this Association. Certainly no President before 
has had support more loyal or more sympathetic. 
I am glad to report progress: progress in inter- 
est, progress in effort, progress in membership, 
progress in research, progress in accomplishments, 
progress in plans formulated, progress in resolu- 
tion for the future. We have not attained the 
heights toward which we strive. Perhaps we never 
shall. But we have pushed back positions of preju- 
dice; we have captured strongholds of opposition ; 
we have moved upward and onward, and today we 
camp on higher ground than heretofore. The re- 


O} tion, Tae to the mandate of our Constitu- 


*Presidential address delivered at Washington, D. C., Oct. 12, 1982. 


ports of the various sections and committees that 
will be laid before you will afford you and the coun- 
try gratifying proof of our sustained efforts to ad- 
vance the science of jurisprudence and to improve 
the administration of justice. 

With distress I report that the lawyers of the 
land are grievously afflicted by this cruel depres- 
sion. In common with others, they suffer. No 
single spot is free from the plague. But, despite 
this unprecedented condition, I am happy to re- 
port that during the fiscal year just past the Asso- 
ciation recruited more than 5,000 new members, a 
greater number by far than in any prior year, so 
that our membership today has reached a new emi- 
nence of approximately 30,000. I would not have 
you think that this has been accomplished without 
effort. On the contrary, it was made possible only 
by the eager interest and the zealous activity of our 
members. 

We still struggle with the problem of our struc- 
ture. The American Bar Association has no or- 
ganic connection with any other association of law- 
yers. Our isolation deprives us not merely of the 
full membership, but also of interest, influence, and 
effort on the part of the organized bars of the 
country. It enfeebles thereby the voice with which 
we speak. More and more is this coming to be 
recognized as a serious problem; more and more 
insistent are the demands for its solution. Though 
the Special Committee on coordination has given 
this problem diligent attention, it still seeks light 
and solicits assistance. The problem can be solved 
—it must be solved; and I appeal to the members 
to consider it, to formulate their suggestions, and 
to send them to this committee, and to the Journal. 

The layman’s indictment of the Bar is in three 
counts; and the indorsements of many witnesses 
appear upon the bill: the first count charges that 
justice and the law are uncertain; the second, that 
the Bar is slothful in ridding the profession of un- 
scrupulous members; the third, that the legal pro- 
fession does nothing to improve the administration 
of justice. 

The charge that justice and the law are uncer- 
tain is not without foundation, though the layman 
is prone to magnify the seriousness of this offense. 
Judgment here is formed in the main by the public 
press. The layman should bear in mind that court 
proceedings featured in the newspapers are usually 
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sensational cases—the exceptional ones which pos- 
sess news value. The multitude of ordinary cases 
which are being daily disposed of in our courts of 
justice receive scant notice in the columns of the 
press. It is true that the law is uncertain; it will 
ever be so. It is the glory of the common law that 
its principles adapt themselves to the imperative 
demands of social change. “Law must be static, 
and yet it cannot stand still,” says Dean Pound. 
Or, as Mr. Justice Cardozo charmingly phrased it: 
“The inn that shelters for the night is not the, 
journey’s end. The law, like the traveler, must be 
ready for the morrow. It must have a principle of 
growth.” The needless complexity and uncertainty 
that afflict our jurisprudence are, in fact, being suc- 
cessfully attacked by the American Law Institute. 
This great organization, composed of the most 
learned and the most scholarly lawyers in the land, 
for the past nine years has been engaged in the 
task of restating the common law to the end that 
the law may be clarified, simplified, and better 
adapted to modern social needs and conditions. We 
await with eagerness the appearance within the 
next few weeks of its restatement, now completed, 
of the law of Contracts. 

To the layman’s second complaint, that the Bar 
is slothful in ridding the profession of unscrupulous 
members, it must be conceded that the legal profes- 
sion includes some whose conduct violates the can- 
ons of ethics, some who are recreant to their trusts, 
some who are unscrupulous and dishonest, some 
who “crook the pregnant hinges of the knee Where 
thrift may follow fawning.” But these men do not 
represent or typify the profession ; they dishonor it. 
They are, after all, exceptions. As a body, the 
lawyers of this country unquestionably act on high 
principles of honor and integrity, and conscien- 
tiously and faithfully discharge the duties that they 
owe their clients. 

It is difficult for the Bar to discipline or dis- 
bar. The necessary proof is often hard, sometimes 
impossible, to obtain, though suspicion of wrong- 
doing be “strong as proof of Holy Writ.” Beyond 
this barrier, a more difficult one still is the fact that 
the Bars in most of the states are not self-governing 
bodies. Indifferent to the inherent power of the 
courts, the state legislatures generally have as- 
sumed to prescribe by statute the causes of disci- 
pline and disbarment, as well as the procedure. In 
many of the states these legislative enactments by 
their terms so circumscribe and restrict the power 
of the Bar as to make it extremely difficult, and 
often impossible, under them to disbar or to disci- 
pline recalcitrant lawyers. Generally, the lawyer 
who foments litigation, the ambulance chaser who, 
vulture-like, appears upon the scene of tragedy 
while the victim still writhes in pain, cannot be 
disbarred under these statutes for these offenses. 
Indeed, in some states, if a lawyer’s offense rises 
to the dignity of a felony, the legislature has pre- 
scribed that he shall not be disbarred until he is 
first convicted in court of the felony with which he 
is charged. Laymen generally do not understand 
this situation. Until the Bar is given the right to 
act, it cannot in justice be censured because it does 
not act. It cannot justly be condemned for failure 
to do what it has not been given the power to do. 

To the layman’s third complaint, namely, that 
the legal profession does nothing to improve the 
administration of justice, we enter emphatic denial, 


for this count is without foundation. Laymen in 
general have, I think, little conception of the law- 
yer’s constant efforts to improve the administration 
of justice. Reference has already been made to the 
Herculean task now being performed by the Amer- 
ican Law Institute. The National Conference of 
Commissioners on Uniform State Laws, law school 
faculties and such institutions as the Johns Hop- 
kins Institute of Law and the American Judicature 
Society are rendering service of incalculable value. The 
American Bar Association has, as noted, a membership 
of 30,000, among whom are the foremost lawyers of the 
country drawn from every state in the Union. Not only 
in point of numbers but in the character and ability 
of its members it is undoubtedly the greatest or- 
ganization of lawyers in the world today. It ex- 
pends approximately $200,000 annually, voluntarily 
contributed by its members, in its efforts to im- 
prove the administration of justice. Through their 
respective committees, and with further large sums 
contributed by their members, the 1300 state and 
local bar associations are supplementing these ef- 
forts. Legal education, judicial procedure, criminal 
law and criminal procedure, legal aid, air law, the 
law of public utilities, uniform state laws where 
desirable, anti-trust laws, laws relating to the ex- 
ploitation of our natural resources, tax laws, bank- 
ruptcy law, patent, trade-mark and copyright law, 
admiralty law, international law,—these and many 
other juristic and social fields having intimate re- 
lation to the prosperity, the happiness, and the 
liberties of our countrymen, are receiving earnest 
and constant attention at the hands of members of 
our profession. 

It should be borne in mind also that the 
lawyers who are prosecuting these manifold activi- 
ties are devoting their energies and time to this 
nation-wide and never-ceasing task of improving 
the administration of justice, freely and voluntarily, 
and without hope or expectation of the slightest 
personal reward, but solely in response to a sense 
of public obligation. What trade, class, or calling, 
I ask, devotes itself so consistently or with greater 
self-sacrifice to the improvement of conditions and 
to the protection of our institutions from the as- 
saults both of the vicious and of the well-meaning 
but misinformed? 

It is pertinent to inquire what the layman is 
doing to improve the administration of justice. Is 
he not prone to regard this as exclusively the law- 
ver’s task? If so, he is greatly in error. The law 
is the layman’s law and the courts are his courts. 
It is true that because of his experience and tech- 
nical knowledge the lawyer should take the in- 
itiative; and he is doing so. But the problem is 
the layman’s as well as the lawyer’s, and the lawyer 
cannot possibly solve it without the cooperation of 
the layman. 

It would be audacious indeed to attempt to 
catalogue all that should be done. A few things, 
however, can be suggested which, if done, assuredly 
would work vast improvement in the administra- 
tion of justice. 

First: The Bar in every state should have the 
power of self-government. Instead of the legis- 
lature’s undertaking to prescribe the conditions of 
admission to the Bar and seeking to determine the 
causes for discipline and disbarment, these matters 
should be handed over to the Bar itself, with the 
power not only to refuse admission to applicants 








 _—_ he 45 et 


ain a a lt Bs, 








THE LAWYER, THE LAYMAN AND THE Pustic Goop 


695 





lacking in intellectual training or moral character, 
but also to scourge from its ranks the unscrupulous 
and unprofessional lawyer. The exercise of these 
powers by the Bar should, of course, be subject to 
the control and final arbitrament of the court. 
Then, and not until then, can the Bar properly and 
justly be held responsible for harboring incompe- 
tent and dishonorable members. Furthermore, 
nothing will so stimulate professional solidarity, 
professional pride, professional responsibility, and 
professional activity in the public interest as an all- 
inclusive and self-governing Bar. 

Second: There should be in every state a 
Judicial Council with an official status. It should 
have the power to observe the administration of 
justice, assemble data, and recommend improve- 
ments; in other words, an official body constantly 
watching the functioning of the machinery of jus- 
tice and on the alert to detect weaknesses and im- 
perfections, and to propose measures for their cor- 
rection. 

Third: The courts should be self-governing. 
They should have restored to them the power to 
prescribe the rules of practice and procedure. This 
is, indeed, a judicial function; but it has been 
usurped by the legislature. It is a remarkable thing 
that various boards and commissions, created by 
Congress and by the several states, designed to deal 
with controversies and problems involving vast 
sums of money, and manned by men who are not 
trained in the law, are given the power to prescribe 
their own practice and procedure, while the courts, 
comprised of lawyers, and with recourse to cen- 
turies of precedent as well as to the wisdom of ad- 
vocates trained in the law, are deprived of this 
power. Much of the delay of which the layman 
complains is to be attributed to the rigid, inflexible, 


and often archaic rules which have been prescribed — 


by a legislature, perhaps years before, and which, 
were it not impossible, can be changed only by the 
tedious process of legislative enactment. The ex- 
peditiousness of British justice is chiefly attribut- 
able to the fact that in Great Britain the rules of 
practice and procedure are formulated, not by 
Parliament, but by the Rules Committee, under the 
supervision of the Judiciary. Give our judges the 
same power, and congested dockets will disappear 
and the intolerable delays which now afflict us will 
be avoided. 

Fourth: The educational standards of this As- 
sociation should be adopted in all the states. Too 
great praise cannot be accorded the Council of our 
Section on Legal Education and to its Adviser for 
the gratifying progress that has been made since 
the adoption of our standards in 1921. At that 
time only one state required two years of college 
training. Today there are nineteen commonwealths 
which have either a present or prospective require- 
ment of two years of college training or its equiva- 
lent for substantially all applicants. In these nine- 
teen commonwealths we find 53 per cent of the 
lawyers of the United States. In fifteen other states 
our standards have been approved by the state bar 
associations. The flood tide of candidates for the 
Bar emphasizes the necessity for sustained effort. 
From the general adoption of these standards will 
undoubtedly flow great good to the Bar and to the 
people. 

Fifth: 
do his part as a voter. 


The layman must do his part. He must 
Even though the law should 


establish the most perfect machinery on earth for 
the administration of justice, it will not function 
effectively unless it is placed in the hands of com- 
petent and honest men. This cannot be done unless 
the layman is keenly alert to his responsibilities as 
a citizen and is constantly active in their discharge. 
Every elected judge upon a state Bench who ad- 
ministers the law, every elected state prosecuting 
official who prosecutes offenders against the law, 
and every member of a legislature who makes or 
fails to make the law, owes his position to the lay- 
men of the state. The lawyer in the legislature 
who opposes these reforms does not reflect either, 
the judgment or the purpose of the Bar; rather re- 
sponsibility for his opposition must be charged 
against the laymen who elected him. 

The layman must do his part as juror. The 
constitutional guaranty of the right of trial by jury 
is in its essence denied if the jury be not fairly 
representative of our citizenship. A trial before a 
jury composed wholly of laborers, of small shop- 
keepers, of clerks, or of any particular class, is not 
a fair jury trial. The jury trial to which every man 
and every corporation is entitled is a trial before 
twelve men who fairly represent a cross-section of 
the community. The layman who evades jury 
service in time of peace is as much a slacker in the 
performance of his duty as is the man who evades 
service of his country in time of war. 

Finally, the layman must do his part in co- 
operating with the Bar to bring about the reforms 
that I have mentioned, namely, the self-governing 
Bar, the Judicial Council, the self-governing Court, 
and, meanwhile, the raising of the educational 
standards for admission to the Bar. The lawyers 
alone are powerless to institute these improve- 
ments; and it is only by and with the cooperation 
of laymen and lawyers that they can be realized. 

To the laymen of the country I would issue the 
ancient call: “Come over into Macedonia and 
help us!” 

One thing more. The importance of the re- 
forms and of the manifold activities of the Bar 
that I have mentioned can scarcely be overesti- 
mated. In the main, however, they relate to the 
realm of private law. After all, they concern but 
the superstructure, its equipment, its utility, and 
its symmetry. But what about the foundation upon 
which this superstructure rests? What about our 
fundamental law? What about our philosophy of 
government? ‘What about the realm of politics, 
not in its partisan sense, but as the concept of 
statecraft? For those work in vain who labor on 
the superstructure, unmindful of the silent and in- 
sidious forces that undermine the foundation and 
finally destroy it. 

How is it with our country? To the thought- 
ful and observant is it not plainly evident that our 
institutions are beset today by dangers more 
ominous than have threatened us in the past? No 
foreign foes affright our shores; but surely Huns 
and Goths and Vandals assail us from within. Suc- 
cessfully to cope with the problems of the morrow 
will require not only ability and understanding, but 
courage and self-sacrifice as well, and that too in 
unstinted measure. 

Republican institutions are still on trial. It 
is still the mission of America, with its far flung 
territory, its diversified interests, its heterogeneous 
population, and its menacing industrial and social 
problems, to demonstrate to the world and to pos- 
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terity that a representative democracy such as our 
fathers conceived and founded, can survive. 

We vaunt a government of, by, and for the 
people; yet the people stifle and suppress the inter- 
est of their children in public affairs by encourag- 
ing them to avoid politics and to shun public serv- 
ice. A government of, by, and for the people; yet 
there prevail among the people themselves ignor- 
ance of the Constitution and its fundamental phil- 
osophy, indolence in the discharge of the common 
and simplest duties of citizenship, and indifference 
to the consequences of their civic apostasy. A 
government in which every man and woman is a 
ruler crowned with the right of suffrage; yet less 
than one-half of the citizens of adult age vote at the 
general elections and less than one-fourth of them 
at the primaries. A government to encourage busi- 
ness; yet government bureaus are now in competi- 
tion with more than 250 lines of business. A gov- 
ernment to protect property; yet federal govern- 
ment expenditures approximate $5,000,000,000 per 
annum, and $14,000,000,000—one-fifth of the na- 
tion’s annual income—was wrung from the people 
last year to defray the expenses of governmental 
operations. Government to guard liberty, so that 
individual initiative should be promoted, individual 
enterprise rewarded, and personal pride, self-respect 
and ambition to achieve should be developed; yet 
increasing millions of our countrymen are becoming 
dependent upon government taxes for their mainte- 
nance. A government to encourage self-reliance ; 
yet one sees an ominously increasing disposition on 
the part of individuals and industries to look to the 
national government for support. A government 
intended to be the servant of the people; yet the 
people are rapidly becoming the slaves of govern- 
ment. A government deriving its just powers trom 
the consent of the governed; yet the governed are 
deriving their powers from the consent of the gov- 
ernment. A government, the philosophy of whose 
founders was that it is the duty of the citizen to 
maintain the state; yet there is rapidly spreading 
the fatal philosophy that it is the duty of the state 
to maintain its citizens. A government to. afford 
equal avenues of opportunity to all in order that the 
people might take care of themselves; yet the feel- 
ing grows that the people should be taken care of 
by the government. A government carefully con- 
trived to afford protection against the whims and 
caprice of majorities; yet we stand today in the 
ominous shadow of the tyranny of minorities. 

We thought that ours was a national govern- 
ment of limited powers ; that, as Chief Justice Chase 
so aptly expressed it, “The Constitution in all its 
provisions looks to an indestructible Union com- 
posed of indestructible States”; that it had said to 
the federal government, “thus far shalt thou go and 
no farther; all other powers are reserved to the 
states or to the people”; and we became complacent 
and hugged to our breasts the pleasing fancy that 
the Constitution and the Supreme Court would pro- 
tect us. Vain delusion! By the abuse of the taxing 
power, Congress may furtively accomplish what it 
dare not frankly avow. It has also come to pass 
that under the power to lay and collect taxes to 
provide for the general welfare, the general welfare 
is whatever Congress may deem it to be. Let Con- 
gress decide that a measure is in the interest of the 
general welfare, it may appropriate what it will for 
that purpose; and the Supreme Court is powerless 
to censor the act. Thus are we left naked to our 
enemies: thus is “Our indestructible union of in- 
destructible states’ becoming a rhetorical mirage ; 


thus do our governmental expenditures rival the 
mad prodigality of the Caesars; thus do the pro- 
ductive forces of the country drag the ball and 
chain of colossal tax burdens. If our government 
is to be killed, it is just here that the mortal thrust 
will be given. Here is the Achilles’ heel of the 
Constitution. 

Against the impending, indeed, the menacing 
danger, what is our protection? Political parties 
cannot save us; the Constitution cannot save us; 
the Supreme Court cannot save us. We must save 
ourselves. An enlightened, aroused, and irresistible 
public opinion is our only hope. 

The urgent, aye, the imperative need in this 
crucial hour, therefore, is leadership. National 
leadership? Yes. State leadership? Yes. But, 
above all, precinct, township, and community lead- 
ership. Leadership that is self-sacrificing, in- 
formed, intelligent, and courageous. 

Leadership sufficiently self-sacrificing to go out 
among the people and review with them the prob- 
lems of the present in the light of the lessons of the 
past, to the end that public opinion may be intelli- 
gently formed and wisely directed. 

Leadership that is sufficiently informed to 
know the Constitution and thoroughly to under- 
stand our theory of government and the machinery 
constructed for its operation; that is familiar with 
the forensic battles that have been fought over our 
Constitution and laws, with the relative spheres of 
the federal and state governments and the impor- 
tance of maintaining both in their full integrity; 
that appreciates the danger of centralized power; 
is companion in spirit with the great men and noble 
women who have adorned our past; is saturated 
with our history and our traditions, with our na- 
tional ideals and our national spirit; that loves our 
Constitution, reveres its founders, and abhors pa- 
ternalism, socialism, and communism as destruc- 
tive of liberty and the genius of our free institu- 
tions. 

Leadership with the intelligence to apply its 
information and the lessons of the past to the prob- 
lems of the present, and to reconcile government 
with liberty ; to reawaken the public consciousness 
and convince the people that they can have such 
government as they desire and that they do have 
such government as they deserve; that their active 
interest and participation in public affairs are both 
a privilege and an obligation essential in the 
maintenance of representative government; that 
the most worthless citizen is he who, oblivious of 
the public business, devotes all of his thought, ef- 
fort, and time during his barren life to the amassing 
of wealth; that liberty has survived only because 
of its triumphs in continuous battles against cen- 
tralized power; that it “can only be preserved in 
small areas” and that our national security depends 
upon the maintenance of the rights of the states; 
that taxation with representation may be as tyran- 
nous and intolerable as taxation without representa- 
tion; that no man has the right to demand that the 
government give him a dollar of another man’s 
money unless he earns it; that, as the late President 
Eliot of Harvard said, “Abject dependence on gov- 
ernment is an accursed inheritance from the days 
of the divine right of kings”; that the ever swelling 
golden stream poured out of government coffers, 
not only wastes the substance of the people, under 
the pretense of taking care of them, but also threat- 
ens to submerge and sweep away their liberty and 
their economic freedom ; that the sacrifice of consti- 
tutional restraints and constitutional division of 
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political power to a policy of opportunism and the 
emotional demands of seeming humanitarianism 
will in the end destroy our government and with it 
our liberty ; that the only safe course for us to steer, 
no matter how urgent may be the demand or how 
seemingly dire the deed, is the one charted out for 
us by the Constitution; that if that course is fol- 
lowed, though for a time we may encounter rough 
weather and stormy seas threatening to engulf us, 
in the end we will drop anchor in a safe and peace- 
ful harbor; that any other course, though it meet 
the demands of the hour, in the end will wreck and 
destroy us. 

Leadership so courageous that it cannot be in- 
timidated .by government boards and government 
bureaus, or beguiled by government favors; so 
courageous that, forgetful of self, it dares to stand 
against the multitude, though it stand alone; so 
courageous that it will not yield slavish and cow- 
ardly obeisance to selfish interests or menacing 
minorities that are utterly oblivious of constitu- 
tional limits or the consequences of their ruthless 
violation. 

Where shall we seek this leadership? It must 
come from the body of the Bar. Only there is the 
needed equipment. Only there are the spirit of self- 
sacrifice, the information, the intelligence, and the 
courage to be found in requisite combination. Fur- 
thermore, ours is a public profession; both by our 
training and our calling we are obliged, as we are 
specially commissioned, to deal with the conditions 
that now imperil our national safety. 

And so, in turn, from the layman to the lawyer 
comes the Macedonian cry. Fortunate, indeed, are 
we that in such a crisis as now confronts the na- 
tion, we have at hand the inspiration needed for our 
task. We boast of our country’s broad expanse of 
territory ; of its mighty rivers that run down to the 
sea; of its majestic mountains whose snowy sum- 
mits pierce the clouds; of our attractive cities with 
their teeming millions; of our limitless resources 
of mine and field and forest; of our efficiency and 
achievements in commerce and manufacture, in 
science and the arts; of our army and navy; and of 
our fabulous wealth. Yet not one nor all of these 
combined afford our greatest cause for pride. Our 
chief glory is in the ideals and the spirit of America. 
It is these, and what they have wrought, and the 
encouragement they hold for mankind that inspire 
our pride and love of country. These are the great 
imponderables that determine our country’s destiny. 
These are our inspiration. 

The ideals of America, what are they? On 
July 4, 1776, at Independence Hall they were pro- 
claimed to all mankind by our Revolutionary 
Fathers. They are equality before the law; life, 
liberty, and the pursuit of happiness as inalienable 
rights; and government by consent of the governed 
to protect them. Did time and occasion permit, it 
would not be without interest and profit to trace 
in some detail the origin and development of these 
natural rights of man—life, liberty, and property. 
Their historv is the history of human progress; 
their growth reveals the condition of society 
throughout the ages. 

Originally the right of life doubtless meant 
simply the right to freedom from physical violence 
upon the person. But from age to age it grew and 
developed to include right after right, the right to 
freedom from mere attempt to inflict bodily harm— 
freedom from assault; later, freedom from nuis- 
ances; next, freedom from attack upon reputation ; 


then, immunity of the family relation from wrong, 
and numerous other rights now deemed of incalcul- 
able value. 

And liberty. Liberty, like a never-ending 
stream, narrow and ill defined as it emerges out of 
the mists of antiquity, winds its way down the 
centuries, fertilizing the arid, refreshing the op- 
pressed, broadening and deepening with the cycles 
of the years. Signifying at first merely the right 
of locomotion and immunity from imprisonment or 
actual restraint, today it guarantees to the humblest 
cr most illiterate man in all the land those price- 
less privileges and immunities undreamed of by the 
ancients—among these, freedom of contract, free- 
dom of conscience, freedom of speech. 

Under early conditions of society a man’s prop- 
erty was probably confined to his tent, his clothes, 
and his cattle. Later, he might claim land as his 
own so long as he occupied it. Today he may hold, 
transfer, and transmit not only real and personal 
property, not merely property that can be ear- 
marked, but every kind of incorporeal and intang- 
ible property as well. 

Thus to these natural rights of man, now 
cluster and cling all those rights, privileges, and 
immunities that constitute the very soul of Amer- 
ica. These are our priceless treasures. To insure 
us against their loss or spoliation our Constitution 
was dedicated. It must be preserved. 

And the spirit of America, what is it? It defies 
definition. But if we know our history, we know 
what it has wrought. It was the spirit of America 
that dyed red the grass at Lexington Green and 
which, at Valley Forge, neither hunger, nor dearth 
of raiment, nor the Boreal blasts of winter could 
subdue. It linked in sacred sisterhood the states of 
our Union; and when those states were jarred 
asunder by the guns of civil war, it brought them 
back and bound them yet closer together in an 
indissoluble bond. In covered wagon, in miner’s 
tent and pioneer cabin home, this was the spirit 
that braved and triumphed over the red savage, un- 
relieved disease, and every form of privation and 
self-denial. It waved its magic wand over tangled 
wilderness, silent rivers, rugged mountains, and 
barren plains; cities sprang up, the waters were 
spanned, the mountains were tunneled, the plains 
blossomed with abundant harvests. It was this 
spirit which only yesterday crossed the submarine- 
infested sea and met the onrushing military hosts 
of Germany at the very gates of Paris and beat 
them, staggering, back. 

To our national ideals and our national spirit; 
to the memory of our Revolutionary Fathers whose 
valor won our independence, whose wisdom wrote 
our Constitution; to the memory of Washington 
who cradled and rocked us in our infancy; to the 
examples of those heroic figures, living and dead. 
t»at have made glorious the history of the Bar of 
America, I would appeal to inspire us, before it is 
too late, to the full discharge of those duties which 
we as lawyers and as citizens owe to the Republic. 
Let us be about this business. Danger threatens; 
time is fleeting; the sand in the glass is running. 
Our opportunities are passing swiftly by. Soon we 
will be in the twilight of our little life. Soon we 
must render our account to those of another genera- 
tion who will succeed us on this shore of being. 
When we embark, God grant we be able to hand 
over to them, with glory undiminished and luster 
undimmed, the ideals, and the spirit, and the tradi- 
tions of America. 





CLARENCE EUGENE MARTIN, DGaternesd & Vatermect. 
President of the American Bar Association 








CLARENCE EUGENE MARTIN: OUR NEW 
PRESIDENT 





By CapTaIN FRANK C. HAyMonp* 


LARENCE EUGENE MARTIN, the new 

President of the American Bar Association, 

the fifty-sixth American lawyer to hold this 
high position, was born on March 13, 1880, and has 
lived all his life at Martinsburg, West Virginia, 
in that historic and delightful section of the coun- 
try known as the Shenandoah Valley. His parents 
were Morgan Washington Martin and Genevieve 
Ella (Mulligan) Martin. His father’s people have 
been residents of the Virginia valley for generations 
and his mother was a descendant of Irish immi- 
grants of the early nineteenth century. His father 
was, for a generation, one of the leading citizens of 
Martinsburg. Mr. Martin’s two sisters, Mrs. J. I. 
MacDonald and Miss Mollie E. Martin reside in 
Martinsburg. 

On September 28, 1904, Mr. Martin was united 
in marriage to Miss Agnes G. McKenna, of Cum- 
berland, Maryland; and of this union two sons were 
born: Morgan V. Martin, who practices with his 
father, and Clarence E. Martin, Jr., who is now a 
second year student in the Catholic University Law 
School in Washington, D. C. 

After his preliminary studies in the parochial 
schools in his home town, young Martin matricu- 
lated at West Virginia University in Morgantown, 
West Virginia, when only fifteen years of age. Am- 
bitious to commence the study of the profession of 
law, he took only two years of academic work and 
then began the study of law. He received the De- 
gree of Bachelor of Laws from West Virginia Uni- 
versity Law School in the year 1899. Too young 
to obtain admission to the Bar, he engaged in news- 
paper work for a year, after which he pursued his 
legal studies further at the Catholic University of 
America in Washington, D. C., where he received 
the degree of Master of Laws, in the year 1901. 
Those who know Mr. Martin intimately often hear 
him speak of the great influence the then Dean of 
that school, William C. Robinson, formerly of Yale, 
the author of many text books, and best remem- 
bered for his “Elementary Law,” had upon his 
youthful mind. 

After completing his studies at the Catholic 
University he was admitted to the practice of the 
law and located in his native city of Martinsburg, 
where he has since continued. He soon gained a 
reputation for studiousness and thoroughness. It 
was not long until his name came over the moun- 
tains into the western and central sections of West 
Virginia. In 1908 he formed, and became the senior 
member of, the well known firm of Martin & Sei- 
bert, which, although enlarged, has continued until 
the present. Associated with him is Cleveland M. 
Seibert, a prominent West Virginia lawyer, as 
partner, Charles R. Beall and Morgan V. Martin, 
his eldest son. For many years this firm, which 
has been engaged in the general practice of the law, 
has enjoyed an active and lucrative practice in 


*Mr. Haymond is a former member of the West Virginia Legislature 
and a member of the Fairmont, West Virginia, Bar. 
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West Virginia, and in the adjoining states of Vir- 
ginia and Maryland. As clients increased in num- 
ber and importance Mr. Martin, at an earlier age 
than usual, won a prominent place among the lead- 
ers of the bar of his State. The lawyers of the 
northern section of Virginia and of Maryland know him 
well. For the past fifteen years he has been interested 
in much of the important litigation in northern 
West Virginia and it is needless to add that his 
firm enjoys an enviable reputation throughout 
West Virginia. Mr. Martin has had large experi- 
ence in the trial of cases and is known throughout 
the territory in which he practices as a powerful 
and successful triai lawyer. His forensic skill and 
appealing personality have brought him much suc- 
cess in the trial of cases before juries as well as in 
the argument of legal questions before trial and ap- 
pellate tribunals. As indicative of the esteem in 
which he is held, it is interesting to note that 
among the first congratulatory messages sent him 
upon his recent election was one from the Judges 
of the Supreme Court of Appeals of West Virginia 
and another from the bar association of his home 
county. 

Though for many years Mr. Martin has been 
an extremely busy lawyer he has found time to 
give generously of his unusual ability to many 
other activities. During the world war he engaged 
in its activities and was Chairman of the work in 
his County. For years he has been active in his 
local bar association. He has likewise long been 
active in the affairs of the West Virginia State Bar 
Association, in which he served as a member of 
numerous important committees and of its Execu- 
tive Council, and of which Association he was Presi- 
dent in the year 1924. His first appearance on the 
program of this Association was made in Fairmont, 
West Virginia, in the year 1919, and since that time 
the lawyers of his State have had an insight into a 
legal mind which delights to delve into the reason 
for, and the history and the philosophy of, the law. 
It was during his term as President of the West 
Virginia Bar Association that the Supreme Court 
of Appeals of West Virginia raised the standards 
for admission to the bar in that State, which was 
the first to conform to the standards of the Amer- 
ican Bar Association. Mr. Martin took as the sub- 
ject of his annual address the Child Labor amend- 
ment which was then pending. This address was 
widely circulated in West Virginia and neighbor- 
ing states and was afterwards published by unani- 
mous consent in the Congressional Record on mo- 
tion of Senator King of Utah. The West Virginia 
Bar Association went on record against the amend- 
ment, and it has been said that because of Mr. 
Martin’s opposition to the amendment, the West 
Virginia legislature refused to ratify it. When the 
West Virginia Bar Association secured favorable 
action from the Legislature in the creation of a 
Code Commission to re-write the statute law of that 
State, Mr. Martin was made Chairman of the Bar 
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Association Committee. This committee construc- 
tively criticized the work of the Code Commission 
and did much to secure the final adoption of the 
new Code by the Legislature of that State. 

In the American Bar Association Mr. Martin, 
a member since 1912, has had an equally prominent 
part. He was a member of the standing committee 
on Insurance Law for one year. At the first meet- 
ing of the Mineral Section of the Association, he 
read the first paper to which it listened, on the 
subject of “The relative rights and duties of subter- 
ranean proprietors.” He became a member of its 
so-called Committee of Nine and served upon its 
Executive Council until his election to the Execu- 
tive Committee of this Association in Memphis 
in the year 1929, on which he served until the recent 
meeting of the Association in Washington, at which 
meeting he was honored with the office of President 
of the Association. 

Mr. Martin was one of the charter members of 
the American Law Institute, of which he is now a 
member, and is also a member of numerous other 
professional and learned societies. He has made 
several contributions to legal journals and has been 
one of the Commissioners from West Virginia to 
the National Conference on Uniform State Laws 
for many years. 

Mr. Martin has also given generously of his 
time and talent in the field of education, both 
academic and legal. He was elected a Trustee of 
the Catholic University of America in the year 
1925, and in recognition of his services as such was 
decorated by Pope Pius XI in the year 1929, having 
been appointed Knight Commander of St. Gregory. 
He has also labored faithfully and effectively for 


the law school of that institution and the progress 
which that school has made in recent years is due 
in no small measure to his efforts. 

Although politically minded, he has always re- 
fused to become a candidate for any elective public 
office, preferring instead to remain in the practice 
of the law. The only public office he has ever held 
is that of city attorney in Martinsburg from 1904 
to 1906. 

Mr. Martin’s reputation among the people of 
his community is shown by an editorial which ap- 
peared in one of his local papers on the day fol- 
lowing his election to the Presidency of this Asso- 
ciation. After attributing his success in life to plain 
old-fashioned hard work in a field in which he loves 
to labor, among other things, it says: 

“Mr. Martin deserves the honor. His record 
has been one that inspires respect and confidence. 
He has traveled through his own efforts all along 
the profession. His record is his own. Successive 
honors that have come to him from County, State 
and Nation have been deserved.” 

He represents the highest type of American 
lawyer and exemplifies the best traditions of the 
profession. He has risen to his present position of 
leadership by his loyalty to duty, by his devotion 
to the highest professional standards and by hard 
work. He brings to the Presidency of this Asso- 
ciation a high quality of leadership, an unusual 
capacity for work and a firm determination for 
worthwhile achievements. Those who know him 
are confident that progress and accomplishment 
will be realized during his administration. In elect- 
ing him to the Presidency the Association has hon- 
ored him, the profession and itself. 








JOSEPH F. O'CONNELL 
New Member Executive Committee 


GEORGE H. SMITH 
Chairman, General Council 
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PRESIDENT HOOVER ADDRESSES ASSOCIATION 





President Declares Himself in Tune with the Feelings with Which the Bench and Bar Have 
Gathered to Take Part in the Dedication of the New Home of the Supreme Court— 
Praises the Profession’s Contribution to “Ordered Liberty, Under Law’—Wash- 
ington and the Lawyers Who Aided Him in Erecting an Effective Govern- 
ment—Lawyers Today Should Share Fully in the Task of Forming and 
Leading Public Opinion, Should Warn of “Repetition of Old and 
Fatal Experiments Under New and Glamorous Names”—Rela- 
tions of State and National Governments and Delicate Prob- 
lems Involved—Reforms in Field of Justice 
Urgently Needed* 





meet here under circumstances which must stir 

the deepest springs of your professional pride. 
The Supreme Court of the United States represents 
the summit of eminence in the legal profession. It 
likewise stands as an equal with the Congress and 
the Presidency in the solemn responsibility of exer- 
cising the highest powers of government on this 
earth. And tomorrow you will share in dedicating 
a new building to house this great tribunal. For 
the first time in the history of our country, the Su- 
preme Court is about to occupy a temple of sur- 
passing beauty, a symbol of its independence, and 
an expression of its equal power in the final will of 
a great Nation. 

I therefore understand your feelings in coming 
here tonight. I am in tune with them. As a fellow 
citizen, I share them. For though I am without 
the technical training of a lawyer, long responsi- 
bilities at home and abroad have taught me some- 
thing of history and something of government. 
I therefore share the common knowledge of the 
special blessings which we enjoy in this country, 
by which men and women are safer in their persons 
and their liberties and more secure in the peaceful 
possession of their property in this land today than 
they are in any other time or place in all history. I 
assert this with full consciousness of many defici- 
encies of lawyers and of the law and its execution. 
In spite of these, the statement holds. This ordered 
liberty, under law, is the codification of the in- 
stincts of our people and that codification has been 
largely the work of the legal profession. This free- 
dom of men and women peacefully to pursue their 
business and the rearing of their families, with 
scarcely ever a thought of danger or duress, is a 
monument to the intelligence of our people and to 
the skill, thought and good conscience of lawyers 
who have served to formulate it in the legislative 
bills on the bench, and at the bar. For this they 
have deserved the gratitude of mankind. 

It is also appropriate that this special recogni- 
tion of the place of the Supreme Court in our Gov- 
ernment should be given in this bicentennial year 
of commemoration of the birth of George Wash- 
ington. The men on whom he leaned heavily in 
the onerous task of erecting an effective govern- 
ment to replace the weak structure of the Confed- 
chiefly men trained in the law. 


*Address delivered at the Annual Meeting of the American Bar Asso- 
ciation, at Washington, D. C., on the evening of Wedesday, October 12. 
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Hamilton, Adams, Jefferson, Madison, Marshall, 
Monroe—the list of Constitution builders is too 
long to repeat. They represented the genius of our 
people. They combined the knowledge of history, 
the knowledge of human nature, and the knowledge 
of the mechanics of law and government necessary 
to devise a workable machinery to govern the com- 
plex relations of men in an orderly society. And 
that machinery has proved by succeeding genera- 
tions to have had no less than divine inspiration. 

Here I wish to interject a word of admonition. 
These men did not limit themselves to the practice 
of their highly technical profession, necessary as 
that practice always must be. Before they were 
great lawyers they were great citizens. Their in- 
terest ran beyond their briefs and their precedents. 
They took a hearty share in the full life of the day. 
They felt keenly their responsibility for leadership. 
Their special gifts, their special training, were 
needed not only in the court room but in the ad- 
ministration of public affairs. The very ablest of 
them accepted this duty, and took their places in 
the legislatures, the Congress, and the administra- 
tion, conscious that their full duty as lawyers re- 
quired them to see that good laws must first be en- 
acted if justice were to be done when those laws 
arrived in the courts for execution. But their 
services as citizens did not begin and end in the 
legislatures where laws are made. Back of legis- 
latures is the life of the people. It is in the con- 
sciences of the people that laws are first born. 
These great men therefore accepted the duty of 
developing and guiding public thought itself. They 
were indefatigable letter writers, they spoke to the 
people from the platform and in the public halls. 
They debated the great public issues, contributing 
their knowledge and ideas and ideals to the forma- 
tion of the public opinion. Since the press in those 
days was relatively feeble, it is hardly too much to 
say that the lawyers and the clergy chiefly molded 
the early thoughts of this Nation and gave us the 
institutions under which we have flourished for a 
century and a half. 

Let me, therefore, say to you that the country 
still needs you to share fully in this task of formine 
and leading public opinion. You have a powerful 
new ally today in the press, but T frankly feel that 
too often the finest representatives of your pro- 
fession abandon the field to less useful members of 
your craft and to other agencies which, useful as 
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they are, still lack your special knowledge of the 
history and art of human relations. 

There is an especial timeliness in this observa- 
tion. Today, perhaps as never before, our very 
form of government is on trial in the eyes of mil- 
lions of our citizens. Economic stresses of un- 
paralleled magnitude have wracked our people, and 
in their distress some are tempted to lay the blame 
for their troubles upon the system of government 
under which they live. It is a not unnatural in- 
stinct, however mistaken it may be. It can be a 
dangerous thing, if wise and trusted men fail to 
explain to the people how often in history the peo- 
ple’s interests have been betrayed by false prophets 
of a millenium, promised through seductive but 
unworkable and disastrous theories of government. 
The menace is doubled by the fact that these vain 
allurements are today being offered to our harassed 
people by men of public reputation in economics 
and even by men in public life. No man can fore- 
tell to what lengths the pressure of public clamor 
may at any time be brought to bear upon those 
charged with the processes of government to yield 
to changes which you know, before they are tried. 
would destroy personal liberty and sweep away the 
security of savings and wages built up by centuries 
of experience. All progress and growth isa matter 
of change, but change must be growth within our 
social and governmental concepts if it should not 
destroy them. 

You have your duty in this area to expound 
the history of the painful past through which rights 
and liberties have been won, to warn of repetitions 
of old and fatal experiments under new and glamor- 
ous names, to defend our system of government 
against reckless assaults of designing persons. It 
is your task to prove again what none knows bet- 
ter than you, that the very citadel of the rights of 
the poor against the oppression of rulers _and 
against the extortions of the rapacious 1s the judi- 
cial system of the country, and that the im- 
pregnable apex of that system is the Supreme Court 
of the United States. It is impregnable because its 
membership in successive generations down to 
this moment has comprised the highest character of 
our land who, preserving its great traditions, have 
armored it with the moral support of the people, 
and thus, without physical power or the need of it, 
it is able to stand equal and alone against legislative 
encroachment upon the people's rights or executive 
usurpation of them, and, more precious than either, 
against private injustice and the enactment of pub- 
lic laws in violation of the fundamental protections 
of the Constitution. . 

These deviations from steadfast constitutional 
limitations, which I have last named, are of para- 
mount significance in these times of growth and 
change. The last 50 years have witnessed a prog- 
ress in expansion of business and industry un- 
matched in any five centuries of previous history. 
The United States has been in the forefront of this 
progress. Inventions in transportation, communi- 
cations, and factory production have multiplied the 
conveniences of life and have widened the flelds of 
human intercourse immeasurably. Economic forces 
have spread business across State lines and have 
brought new strains upon our Federal system in its 
relationships with the State sovereignties. Laws 
that once were adequate to control private opera- 
tions affecting the public interest proved unequal 


to these new conditions. Regulation and control 
were more than ever necessary. In the readjust- 
ment of Federal laws to State laws required by this 
situation, the Supreme Court has played a part of 
incalculable practical value. Without its prestige, 
without its independence, without its wisdom and 
power, these delicate alterations could not have 
been effected except at tremendous costs of injury 
to our people and of excessive disturbance of po- 
litical equilibrium. But for the success with which 
this transition to large Federal regulation over 
interstate commerce was accomplished, the devel- 
opment of our great system of economic produc- 
tion would have been delayed, individual rights 
would have been trampled down, and our system 
of State authorities within the Union of Federal 
Government could scarcely have survived, with all 
its values of local control of local issues. 

We have long recognized that certain func- 
tions in our economic life are affected with public 
interest, which requires that their activities shall 
be in some measure controlled by government, 
either State or Federal, in protection of the citizens. 
In that situation we have sought to find a bridge 
between these controls and the maintenance of that 
initiative and enterprise which assures the conduct 
and expansion and perfection of these functions. 

One of the great godd fortunes of our form of 
government is that in the 48 States we have 48 
laboratories of social and economic experimenta- 
tion. But, as I have said, many of these activities— 
particularly those of banking and finance, of trans- 
portation, communications, and power—have ex- 
panded beyond State borders. It has become neces- 
sary during these years to develop gradually in- 
creasing burden of Federal control. With growth 
and experience, these regulatory functions require 
constant revision: On the one hand that we may 
prevent wrongdoing. and give justice and equality 
of opportunity to our people, and on the other that 
we should not stifle these vital functions and serv- 
ices through the extinction of that enterprise and 
initiative which must dominate a growing organ- 
ism. 

And here lies also one of the most delicate 
relations of our Republic. We must maintain on 
the one hand a sense of responsibility in the States. 
It is the local communities that can best safeguard 
their liberties. We must therefore impose upon the 
States the maximum responsibility in these regula- 
tory powers over economic functions. It may be 
even necessary in the long view of the Republic 
that the people of some States whose governments 
are negligent of the interests of their own people 
should be inadequately protected rather than 
destroy the initiative and responsibility of local 
communities and of all States and undermine the 
very foundations of local government. On the 
other hand, we must be courageous in providing 
for extension of these regulatory powers when they 
run beyond the capacity of the States to protect 
their citizens. 

In the ebb and flow of economic life our people 
in times of prosperity and ease naturally tend to 
neglect the vigilance over their rights. Moreover 
wrong-doing is obscured by apparent success in 
enterprise. Then insidious diseases and wrong- 
doings grow apace. But we have in the past seen 
that in times of distress and difficulty wrong-doing 
and weakness come to the surface and our people, 
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in their endeavors to correct these wrongs, are 
tempted to extremes which may destroy rather 
than build. 

In the separation of responsibilities between 
the Federal and State governments on matters out- 
side of the economic field we have constantly to 
resist the well-meaning reformer who, witnessing 
the failure of local communities to discharge re- 
sponsibilities of government, to extinguish crime, 
and to set up agencies of government free of cor- 
ruption, to move apace with the thousand social 
and other advances which the country sorely needs, 
constantly advocates and agitates that the powers 
of the Federal Government be applied, that we 
may have a rigid uniformity of reform throughout 
the Nation. Yet even here it is better that we 
should witness some instances of failure of munici- 
pal and State governments to discharge responsi- 
bilities in protection and government of their peo- 
ple rather than that we should drive this Republic 
to a centralization which will mean the deadening 
of its great mainspring of progress, which is 
the discovery and experimentation and advance- 
ment by the local community. 

Diversity within unity is the essence of gov- 
ernment and progress in our country. If we are to 
preserve the foundations of liberty in the com- 
munity and the State, just as is true in the case of 
the individual, we must have room for self-crea- 
tion and self-development. for it is the sum of 
these accomplishments which makes the progress 
of the Nation. We must not believe that by guar- 
anteeing the medium of perfection to all individuals. 
to all communities, to all municipalities and all 
States, through the deadening hand of centraliza- 
tion, we will secure progress. 

But I wish to revert to the theme which I have 
mentioned before, which is that the advance in all 
these directions lies in the advance of public under- 
standing. Fundamentally, our capacity to ex- 
tinguish criminality and lawlessness lies in the 
moral training and moral stature of our people. 
Fundamental advancement in the control of great 
business and great enterprise lies in the growth of 
the social instinct and social responsibility of the men 
who direct these enterprises. In these basic proc- 
esses of education and moral training, of spiritual 
development, you as the organized lawyers and 
leaders of your community have a first responsi- 
bility in directing the multitude of agencies which 
can advance this, so fundamental a program. 

Parallel with our experience of the last 50 years 
of economic change and regulation, this Nation 
has encountered similar new and equally trouble- 
some developments in the management of the prob- 
lem of crime. Crime is a more personal, a more in- 
dividual thing, than economics. I have often said 
that you can not overtake an economic law with a 
policeman. But the only thing that can over- 
take a criminal is a policeman. The facts of most 
crimes are localized; they must be investigated at 
the scene; the pursuit of the criminal must be di- 
rected from the community whose peace has been 
broken; and the evidence for his trial can most ef- 
fectively and most justly be presented to his neigh- 
bors and judges in that community. Thus, in spite 
of the fact that crime also has frequently become 
interstate, the suppression of crime is still most ef- 
fectively accomplished locally, and fundamentally 
must remain the responsibility of the State and 


local governments, and should not be shifted to the 
Federal Government. 

In this field, likewise. you gentlemen of the 
legal profession have a most serious duty. The 
criminal law has become a complex and often tortu- 
ous thing, responding to the growing complexity 
of modern life. But it is needlessly complicated. 
Your court procedures are too unwieldy. One of 
the most disheartening difficulties of zealous officers 
of government is the law’s delays, during which 
evidence loses its value, witnesses die, and crim- 
inals are encouraged to believe that through its 
maze of technicalities justice can be neither swift 
nor sure. You have a duty to simplify these pro- 
cedures, to shorten these processes, to make the 
administration of law a terror to evildoers by its 
promptness and certainty. 

There is another field of urgent reform in the 
fields of justice—that is, the laws, the technicalities, 
the procedure, the cost of civil actions, of manage- 
ment of estates, of bankruptcies, and of receiver- 
ships. These laws and procedures have failed to 
keep pace with all the growing complexities of 
economic and business life, and they must be 
simplified that their costs and their economic 
wastes be reduced. 

A corollary duty, one that will hasten this end, 
is that you shall purge your profession of men un- 
worthy of its trust. You occupy a position unlike 
that of other men, who may honorably pursue only 
their private gain. You are, besides that, quite spe- 
cifically officers of government, sworn members of 
the courts in which you practice, and bound by oath 
to see not only that justiceis done but that the laws 
are enforced. Too many men have been allowed to 
take this oath and then be false to it. They use the 
complexities of law and procedure, not to effect 
justice, but to defeat it. These men you must 
scourge from the temple which they profane. It is 
greatly to the credit of the American Bar Asso- 
ciation that you have voluntarily accepted this duty, 
and are in constant process of cleansing the foun- 
tains of justice. But I urge a yet greater zeal in 
this undertaking, not only for the honor of your 
profession but for the welfare of the State. 

To you gentlemen, Mr. Chief Justice and your 
honored associates, I extend most hearty congratu- 
lations upon the happy occasion which has brought 
this gathering together tonight. The superb build- 
ing which you will dedicate tomorrow will visualize 
to the eyes of the people the majesty of the law 
upon which our peaceful Nation is securely founded 
and whose rights and liberties the law protects. It 
will remind them of the debt of gratitude they owe 
to the Supreme Court for the statesmanship with 
which it has guided the course of Constitutional 
interpretation through all the perils of rapid na- 
tional evolution and growth, preserving the ancient 
principles and adapting their application to the 
changing needs of the times. This building will 
make more convenient your labors of carrying on 
this great tradition with the high consecration 
which has earned for you collectively the admira- 
tion of the legal fraternity and the affection of the 
country. So long as our form of government shall 
last, this buitding will stand as a shining monu- 
ment to the character of a great people, who wisely 
put their trust in liberty under law and who guard 
the ordered preservation of their rights through an 
instrument of government whose final authority is 
the people’s own moral power. 














ASSOCIATION’S WORK AT WASHINGTON SUMMARIZED 


ADE important changes in Constitution 
and By-Laws of the Association. (See 
Proceedings of First Session.) 


Commended to Police and Law Enforce- 
ment Agencies the use, so far as_ possible 
within present legal limits, of modern scientific 
methods of crime detection, as tending to re- 
place “third degree” methods. 


Approved Bill set forth in Commerce Com- 
mittee’s report providing for payment of in- 
terest on judgments against the United States. 


Disapproved H. R. 11016, Amending Section 
4884 of Revised Statutes, and H. R. 11087, 
amending Section 4884 of Revised Statutes, 
on recommendation of Section on Patent, 
Trade-Mark and Copyright Law. 


Approved following Acts submitted by Con- 
ference of Commissioners on Uniform State 
Laws: Uniform Machine Gun Act, Uniform 
Narcotic Drug Act, Uniform Mechanics’ Lien 
Act, Uniform Automobile Liability Security 
Act, and Amendments to the Uniform Crim- 
inal Extradition Act. 


Authorized and directed Commerce Com- 
mittee to offer such aid and advice to members 
and Committees of Congress in respect to pro- 
posed legislation dealing with Anti-Trust 
Laws and Federal Trade Commission as, in its 
opinion, may be helpful. 


Recommended defeat of S. 939, destroying 
Federal jurisdiction in controversies between 
citizens of different States, and of all legisla- 
tion of similar character. 

Recommended defeat of legislation increas- 
ing jurisdictional amount in removal cases 
grounded on diverse citizenship. 


Recommended defeat of S. 937, denying cor- 
poration’s right of removal to Federal Courts 
on ground of diverse citizenship. 


Recommended defeat of S. 3243, depriving 
Federal Courts of jurisdiction to interfere with 
orders of State Administrative Boards affect- 
ing public utility rates. 

Resolved, in view of apparent Congressional 
sentiment, to make no attempt at this time to 
secure passage of bill vesting the rule-making 
power on the law side in the United States 
Supreme Court. 

Approved legislation by Congress restoring 
differential in favor of earned income as 
against income derived from capital. 

\pproved repeal of Section 319 of Legis- 
lative Appropriation Act of 1932, reducing 


rate of interest allowed by Federal Govern- 
ment on refund of taxes improperly collected 
from six to four percent. 


Urged Congress, in further revisions of 
Revenue Act of 1932, to endeavor to secure a 
larger proportion of the Federal revenue from 
forms of taxes less susceptible to sharp fluctu- 
ations than taxes on net income. 


Urged repeal of Section of Code authorizing 
commissions to Marshals in proceedings in 
rem in Admiralty Courts, where no service is 
rendered. 


Deferred action on Uniform Aeronautical 
Code and Uniform Airports Act, on suggestion 
of Commissioners on Uniform State Laws that 
measures be recommitted to 
Association and 


committees of 
Commissioners for further 
consideration of certain points. 


Authorized Committee on Communications, 
in its own name but not that of Association, to 
make available to proper Congressional Com- 
mittees information, conclusions and 
mendations in its special field. 


recom- 


Condemned broadcasting of 


judicial 
ceedings from court room. 


pro- 


Approved S. 3223, concerning practice of 
law in District of Columbia, and authorized its 
Committee on that subject to consent to 
changes in same. 


Instructed Committee on Commercial Law 
and Bankruptcy to continue opposition to 
pending Bankruptcy Revision Bill in_ its 
present form; approved tentative Bill for 
amendment of Bankruptcy Law filed with 
Committee's report; authorized Committee to 
draft further amendatory bills, if it deemed 
them proper, and to have same introduced in 
Congress, after approval by Executive Com- 
mittee. 

Authorized appointment of auxiliary mem- 
bers of Committee on Change of Date of Presi- 
dential Inauguration, one from each State, to 
aid in securing ratification. 

Awarded American Bar Association 
to John Henry Wigmore. 

Adopted resolution condemning opposing 
confirmation of judges because of decisions 
based on established precedents. 


Medal 


Adopted resolutions of thanks to President 
and Mrs. Hoover, to the four Host Associa- 
tions and other organizations and individuals 
in Washington whose unbounded and gener- 
ous hospitality had contributed so much to the 
success and enjoyment of the Annual Meeting. 
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SUCCESSFUL ANNUAL MEETING CROWNS YEAR OF 
REAL ACCOMPLISHMENT 





Large Attendance Participates in Excellent Program Marked by Two Unusual Features 
of Special Interest—Corner Stone of New Building for United States Supreme Court 
Laid with Simple and Impressive Ceremony—President Hoover Addresses the 
Association—Measures Adopted to Improve Machinery of Organization and 
Bring It into Closer Contact with State and Local Bars—Certain Meas- 
ures Pending in Congress Approved and Long-Continued Opposition 





to Others Reaffirmed 
and Recommended to States 





Proposed New Uniform Acts Approved 


Other Work Accomplished 


—President Thompson Delivers Annual Address on 
“The Lawyer, the Layman and the Public Good” 
—Addresses of Speakers on Program All of 


High Order 





Distinguished Foreign Guests 





ington was a fitting crown to one of the Asso- 

ciation’s most successful years. The attendance 
was the second highest in the Association’s history, 
being only a little below the record established at 
Chicago, when the representatives of foreign Bars 
made their return visit to America. The program 
could not have been excelled, and in respect to one 
of its main features—the laying of the corner stone 
of the new Building for the Supreme Court of the 
United States—it will certainly not be equalled for 
many years. That event was easily the high point 
of interest and enthusiasm and the addresses made 
on that occasion lifted the meeting to new and 
shining heights of patriotic thought and feeling. 

The meeting bore striking witness to the fact 
that there has been no depression in the aims and 
ideals of the Association or in the determination to 
go forward along the path of their greater realiza- 
tion. But joined with all the specific things which were 
considered and recommended for the improvement 
of the working of the machinery of Justice there 
was a dominant note of the larger responsibility 
of the profession to society for the preservation of 
the constitutional system which has made and kept 
us a great nation and a free people. This note was 
sounded in stirring fashion in the address of Presi- 
dent Guy A. Thompson and re-echoed in different 
forms in addresses of President Hoover, Judge 
Kimbrough Stone, Hon. Hatton W. Sumners and 
others. 

All the addresses delivered on this occasion are 
printed in full in this issue and will well repay read- 
ing and preservation. President Thompson spoke 
on “The Lawyer, the Layman and the Public 
Good,” emphasizing the importance of the part that 
each must play in the great task of making the 
administration of Justice more speedy and certain 
and the foundations of our government more se- 
This message was enhanced by an easy and 
pleasing delivery. Judge Kimbrough Stone, in his 
address, stressed the activities of the Supreme 
Court in keeping inviolable the constitutional guar- 
antees of the rights of individuals as the greatest 


. ‘HE rarely successful Annual Meeting at Wash- 


cure. 


function of that great tribunal. President Hoover 
commended the Bar for what it has done to estab- 
lish and maintain our governmental system, but 
pointed out fields of endeavor which still demand 
its best efforts. Attorney General Mitchell gave 
an account of what the Administration has done to 
improve the efficiency of the judicial machinery, 
while Hon. Hatton W. Sumners analyzed with 
sturdy common sense, rare humor and deep pa- 
triotic feeling the causes of our constant govern- 
mental failures and misadventures. 

Our foreign visitors contributed interest and 
instruction to the program by their delightful 
speeches. M. Paul Reynaud, of the Paris Bar, who, 
in spite of his comparatively youthful appearance, 
has enjoyed the highest professional and political 
honors of France, linked the Bars of France and 
America together in the age-long struggle for the 
conquest of liberty and the organization of peace. 
His command of English added to the effectiveness 
of his words. The Marquess of Reading, who spoke 
to a large audience in Constitution Hall, made the 
able address of a great lawyer and statesman who 
has seen much, reflected much, and been no small 
part of the great affairs of which he spoke. Inter- 
esting as were his words, the speaker was himself 
more interesting still. As one listened, there con- 
stantly ran through the mind, like an obligato to 
his words, the thought of his unusual career, ro- 
mantic and absorbing—the sort of career that 
Americans especially admire and commend as an 
example. 

The actual work accomplished by the Associa- 
tion at this meeting is set forth in the proceedings 
and summarized elsewhere. The machinery of the 
Association was improved, pending the possible 
adoption of more comprehensive measures in fu- 
ture, by the passage of some important amend- 
ments to the Constitution and By-Laws. The As- 
sociation reaffirmed its opposition to pending bills 
designed to destroy or diminish the jurisdiction of 
United States District Courts in cases involving 
diversity of citizenship. It approved various Uni- 
form Acts submitted by the Conference of Com- 
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missioners on Uniform State Laws and recom- 
mended them to the State Legislatures for adoption. 
It passed a number of resolutions approving and 
disapproving pending Bills in Congress—all of 
which is of course part of its regular routine busi- 
ness. But it did two unusual things also. It pro- 
tested against opposing the confirmation of judges 
because of decisions rendered in conformity with 
law and precedent and, in view of governmental 
difficulties, it gave its approval to the idea that the 
Government ought to rely for a substantial part of 
its revenue on some source of taxation less liable 
to violent fluctuations than the present tax on net 
incomes. 

At the end of the proceedings will be found a 
brief account of some of the many things done by 
organizations and individuals in Washington to 
make the visit of members and their ladies a most 
enjoyable and memorable experience. 


First Session 
P itt Annual THOMPSON called the Fifty- 


fifth Annual Meeting to order in Constitution 

Hall, a little after ten o’clock on Wednesday 
morning. The place of assembly was handsome 
and commodious, and its patriotic associations 
formed a fitting background for the proceedings, 
particularly for the speeches there delivered. A 
large audience of members, their ladies and guests 
had gathered, eager to witness the opening of an 
annual meeting which was generally expected to 
be unique and memorable. 


Address of Welcome 


Hon. Frank J. Hogan, President of the Bar 
Association of the District of Columbia, was called 
on to deliver an address of welcome on behalf of the 


four host associations. After the applause had 
subsided, Mr. Hogan said: 
“Mr. President, my fellow members of the 


American Bar Association, Ladies and Gentlemen: 
We of the District of Columbia felicitate ourselves 
and congratulate you upon the local conditions ex- 
isting as you assemble here today. he Congress 
has adjourned, the bonus army has evacuated, the 
Supreme and Appellate Courts have recessed for 
the balance of the week. Voteless and voiceless in 
all governmental affairs, we are engaged in no 
political campaign. Thus our decks are clear, and 
our entire attention can be and will be centered 
upon this Fifty-fifth Annual Meeting of the Ameri- 
can Bar Association. 

“Our time, all of it, our very best attention, our 
warmest hospitality, our beautiful national city 
with its many cultural, historical, artistic attrac- 
tions, all of these, my friends, are yours; and very, 
very earnestly and with real sincerity, we bid you 
welcome.” 


Judge Atwood Responds for Association 


President Thompson then announced that the 
response to the very cordial address of welcome of 
Mr. Hogan would be delivered by the Hon. Frank 
Ek. Atwood, Chief Justice of the Supreme Court of 
Missouri. Judge Atwood spoke as follows: 

“President Hogan: We are not strangers to 
the hospitality of the bench and bar in whose behalf 
you have so eloquently spoken. Here in the fresh 


leaf and blossom time of May the American Law 
Institute has held annual meetings ever since its 
organization. Here, also, are held meetings of the 
American Judicature Society and other national 
groups for legal advancement. And now you crown 
the autumnal season with this gracious reception 
of distinguished guests from other lands as well as 
a vast assemblage of the American Bar. 

“Your city, indeed, has become the Mecca of 
lawyers, and never could their pilgrimage be more 
pleasant and profitable than now. Our country is 
beginning to emerge from a world wide experience 
that has brought us face to face with the funda- 
mentals of life. High aspiration, clear vision and 
earnest endeavor marshaled under the banner of 
sound leadership are more than ever essential to 
accomplish our national salvation. Perhaps even 
members of our profession need to think less about 
their rights and more about their duties just now, 
and to magnify the enduring virtues of honesty, 
faith and courage. 

“Throughout a summer fraught with anxiety 
and hardship, more or less common to all, we have 
looked forward with a sort of hungering hope to 
this time and place. Coming from the metropolitan 
centers and country cross-roads of our land we join 
you in believing that this meeting, like the sweet 
spirit of Shakespeare’s Ann Hathaway, may have 
‘a way to charm despair, to heal all grief and cure 
all care,’ while we gird ourselves for the privileges 
and responsibilities of a better day. In the hal- 
lowed atmosphere of the bicentennial celebration 
of the birth of the Father of our Country we 
shall be inspired and energized by the things you 
have in store. If on this occasion we may with 
you dip somewhat into the future, discerning new 
fields of endeavor as well as learning to do better 
the tasks at hand, the time and effort will be well 
spent. Each may then return to his labor with 
sharpened desire for larger achievement, and we 
shall always cherish the memory of our happy 
sojourn with you. 

“The cordiality of your welcome, Mr. Presi- 
dent, has made us glad. In behalf of the President 
and members of the American Bar Association and 
their distinguished guests I thank you and the 
generous hosts you represent.” 

At the conclusion of Judge Atwood’s respouise, 
President Thompson delivered the presidential 
address, which will be found in full in another part 
of this issue. He was listened to with close atten- 
tion and enthusiastically applauded. 

Secretary William P. MacCracken, Jr., then 
presented the report of the Executive Committee. 
The proposed amendments to the Constitution and 
By-Laws constituted the most interesting part of 
that report, and these were taken up separately, 
after the other matters referred to had been ap- 
proved. 


Proposed Constitutional and Other Changes 
Explained 


Hon. Orie L. Phillips had been requested by 
the Committee to make a brief statement of the pro- 
posed changes. He pointed out these changes 
were not nearly as formidable as they might seem 
from the document that had been handed to mem- 
bers. The change in Article III of the Constitution 
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merely changed the name Local Council to State 
Council, which term of course “includes Councils 
in the insular possessions.” The change in Article 
[V of the Constitution was two-fold, he continued. 
It provided for ten Vice-Presidents, one from each 
Federal judicial circuit. These officials are to take 
some of the burden of the work off the President 
and to carry out the ideas of coordination which 
are mainly back of the proposed changes. It also 
provided for junior executives to act as contact 
men between the American Bar Association and the 
State and local Bar Associations. 

The change originally proposed in Article V, 
which would group the insular possessions and give 
them one representative, had been disapproved by 


the Executive Committee after careful considera- 
tion. It has decided that it was better to leave 
these possessions with the same representation 


they have always had throughout the Association’s 
history. The draft of this article as presented for 
adoption, however, changed the term of office of 
members of the General Council from one to three 
years, and provided that the Chairman shou!d not 
succeed himself. It provided for the filling of 
vacancies in the term of office of members of the 
General Council, caused by failure to register by a 
certain time at an Annual Meeting, and enlarged 
the scope and function of that body, always subject 
to the approval of the Executive Committee. It 
empowered that Council to report from time to 
time upon matters affecting the general welfare 
of the Association. It of course changed the name 


DELIVERING 
SESSION 


Keystone-Underwood. 


ANNUAL ADDRESS AT OPENING 





of Local Council to State Council, to conform to 
change in a previous amendment. 

The fourth proposed change—that in Article 
IX of the Constitution—Judge Phillips continued, 
merely substituted a State Council for Local Coun- 
cil. The proposed amendment of Article VI of the 
By-Laws provided that the term of office of the 
members of the General Council should commence 
at the close of the meeting at which they are 
elected, rather than immediately upon their election 
to office. This meant that the old Council would 
hold over through the meeting. However, the new 
Council would meet to organize and elect its chair- 
man before the adjournment of the Annual Meeting 
at which it was elected, but for no other purpose. 


Special Meetings of General Council 


The change in Article VIII merely provided 
conditionally for special meetings of the General 
Council and for the payment of their expenses, if 
first approved by the Budget Committee and the 
Executive Committee. The change in Article IX 
of the By-Laws struck out Vice-President and local 
Vice-President, officers that are to be abolished in 
the Local Council because of the ten regional Vice- 
Presidents. 

The proposed change in Article III of the Con- 
stitution, the eighth change on the printed proposal, 
was, he said, merely to make certain with reference 
to ownership of property in the Association by an 
honorary member. It is a proposal made by Mr. 
3oston, who has heretofore considered changes 
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necessary to take care of that situation. It pro- 
vided that honorary members should have no right, 
title or interest in such property. Proposal num- 
ber nine, the last one, made a very simple change. 
Heretofore the officers of the Section have acted as 
members of the Council of the Section without any 
authority expressly given therefor. The proposal 
provided for the Council and also that the Chair- 
man, Vice-Chairman and Secretary of each Section 
shall be ex-officio members of the Council. 

“That, as briefly as I can state it,” Judge 
Phillips concluded, “points out the substantial 
changes from the existing Constitution and 
3y-Laws. These are largely to carry out the 
recommendations of the Committee on Coordina- 
tion, which has been laboring for three years to 
formulate changes that would bring about a closer 
coordination between the American Bar Associa- 
tion and local associations, and to enlarge the scope 
and importance of the representative body of the 
Association, the General Council.” 

After former President Henry Upson Sims had 
suggested a change in wording to reconcile an 
apparent conflict between proposed amendments 
to Constitution and By-Laws relating to election 
for an unexpired term, which change was accepted 
by the Committee, the question was put as to the 
adoption of the amendments to Constitution and 
By-Laws successively and all were approved by 
the required vote. 


Second Session 


ORMER PRESIDENT CHESTER I. LONG 
f presided at the second session, which was held 

in the Assembly Room of the United States 
Chamber of Commerce. The first thing on the pro- 
gram was an address by Hon. Kimbrough Stone, 
Senior United States Circuit Judge of the Eighth 
Circuit. Chairman Long stated it gave him espe- 
cial pleasure to introduce the speaker, since he was 
present when the Judge took the oath of office. 

Judge Stone then delivered his address on 
“The Greatest Function of the Court.” It will be 
found printed in full elsewhere in this issue. The 
greatest function was the power and duty of the 
United States Supreme Court to protect the indi- 
vidual from violation of those basic human rights 
which the Constitution declares to be inviolable. 
The address was listened to with great interest and 
was roundly applauded. 

Dr. William Draper Lewis, Director of the 
American Law Institute, then made a statement of 
the work of that organization during the past year. 
This statement has for some time been a regular 
feature of the Annual Meetings—a fact which 
attests the importance attached to this work and 
the commanding position the Institute has come to 
occupy in the field of legal improvement. Director 
Lewis’ statement dealt mainly with the work on 
Contracts, the final and definitive restatement of 
which is scheduled for publication November 22. 
Important details as to arrangements for publica- 
tion, financial and otherwise, were given in the 
course of his remarks. 

Report on Codrdination of the Bar Presented 


The report of the Special Committee on Coor- 
dination of the Bar was then presented by Mr. 
Jefferson P. Chandler, of Los Angeles, Chairman. 


He stated that the committee had been formed for 
the purpose of creating a closer contact between 
the American Bar Association and the lawyers of 
the country. The Association, formed as a volun- 
tary organization, has grown rapidly and its work 
is now tremendous, but there is a feeling that this 
work is not being taken back to the lawyers and 
the various Bar Associations of the country in the 
most effective manner. He continued: 

“As you gentlemen are aware, there have been 
all kinds of suggestions. There was a feeling 
among some that the lawyers should endeavor to 
have an organization somewhat similar to that of 
the Medical Association and some of the other 
professions, which includes all of the members of 
that profession, and which starts in local organiza- 
tion and terminates in the national organization, 
every member of the one being a member of the 
other, the Association representing the entire pro- 
fession. 

“The Committee on Coordination of the Bar 
has been in communication with the various bar 
associations of the United States for two years, 
trying to ascertain their views upon this subject 
and their preference, and has made considerable 
progress in that respect. But we can say to you, 
gentlemen, that there is no concerted opinion 
among the lawyers of the United States upon this 
subject. There is great diversity of opinion. It is 
sometimes said that this Association should now 
undertake to carry out the desire of the lawyers 
of this country in respect to organization. After 
two years of research we cannot find that there 
is any unanimity of opinion on this subject, 
but we do find that there is more thought being 
given to it than there has been previously. 


Improvement of Present Machinery the First 
Practical Step 


“Therefore, we were confronted with a situa- 
tion where we felt that the first thing that we 
ought to do was to improve the machinery of the 
American Bar Association. This machinery was 
created practically in the beginning when the Asso- 
ciation was small. It is not as effective as it should 
be when the Association has grown to its present 
membership. The Association now is practically 
managed by the Executive Committee. The Execu- 
tive Committee cannot do all that should be done 
for the Association. It is impossible for that body 
of men to attend to everything that should be 
attended to. We believe that it was the original 
intention of the founders of the Association that 
the General Council should be a very active body, 
that the question of policy of the Association, the 
discussion of the many questions which arise and 
interest the lawyers of the country, that the ques- 
tions affecting the relationship of the lawyer to the 
government, of his duty as a lawyer to reform pro- 
cedure, and the bringing to this Association of the 
sentiment of the various states upon these contro- 
versial questions, should be handled primarily by 
the General Council. But up to the present time, 
the General Council has confined its activities pri- 
marily to nominating officers of the Association. 

“We also felt—and this is another subject 
which had been discussed for years—and recom- 
mended, that there should be a body of Vice-Presi- 
dents created for this Association which would be 
an active, influential body. You, gentlemen, realize 

















that the Association had one Vice-President for 
each State, who was supposed to be the represen- 
tative of the Association in that State, but it did 
not have, as most associations have, some Vice- 
President or Vice-Presidents who could actively 
associate themselves in the work of the Associa- 
tion, and perhaps take over a part of the burden 
that falls upon the President, and that falls upon 
the Executive Committee. So we recommended 
that instead of forty-eight Vice-Presidents, there 
be ten Vice-Presidents, one from each judicial cir- 
cuit. These Vice-Presidents will be nominated by 
the General Council, and elected by the Associa- 
tion. It is the hope that that body will be able to 
assist in bringing to the Association the wishes and 
desires of the lawyers of their judicial circuit, and 
to keep this Association in closer contact with the 
people at home. 

“We also find that the work that is being done 
in the Association is not being taken back properly. 
Some of the lawyers go home, may make a speech 
at a banquet or a meeting, casually state what the 
merits of a question are and what the Bar Asso- 
ciation is doing, but it doesn’t have the effect. So 
we have recommended that the Executive Com- 
mittee create junior executives. The duty of these 
junior executives will be to go to the State Bar 
Associations, as a matter of business, to take up 
with them what they are doing, to tell them what 
we are doing, and ascertain if they cannot take 
advantage of our work, and if they cannot bring 
to us some of the advantage of their work—if, in 
a word, we cannot establish a closer relation. 

Limited Experiment in Plan Contemplated 

in Near Future 


“It is the expectation that before long some 
arrangement may be made with some bar associa- 
tions by which all of the members of the local bar 
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association will become members of this Associa- 
tion, and that there will be some common dues. 
We cannot wait to make that applicable univer- 
sally because the States differ so much in their 
organization, but if we started with one or two, and 
it was satisfactory, we believe it would spread and 
that in that way the members of the State Bar 
Associations would become members of this Asso- 
ciation, and a closer relationship would be estab- 
lished. We also hope in the course of time in the 
various states that it may be that the members of 
the local associations will also be members of the 
State Associations, as it is in some States. If that 
comes to pass, it will make it easier to make the 
arrangement that I have stated in regard to the 
American Bar Association, but as you, gentlemen, 
realize, all the lawyers of the United States are not 
members of bar associations. 

“We have proposed some amendments, which 
were voted upon this morning, simply to improve 
the machinery of this Association. But we wish to 
say to you gentlemen, don’t be impatient, don’t feel 
that the American Bar is not trying to solve this 
question—it is trying. What it needs is your help, 
your help here, but particularly your help at home, 
because the future of any organization of the Bar 
of the United States will begin with the local bar 
association. When it starts properly there, it will 
grow rapidly. Until it does start there, we cannot 
do very much from the top.” 

Mr. Edward T. Lee, of Chicago, speaking to 
the report, declared that it was necessary to face 
the problem of making the American Bar Associa- 
tion a representative body. Until those at the 
annual meetings came as representatives or dele- 
gates from Bar Associations, they would never be 
able to speak with authority. 


Report of Comparative Law Bureau 


Vice-Chairman Charles Lobingier, of Wash- 
ington, then presented the report of the Compara- 
tive Law Bureau. That Section, he said, had 
received a considerable stimulus and inspiration 
from the International Congress of Comparative 
Law, which met at The Hague last August. There 
were a number of representatives from this coun- 
try, delegates from various organizations—among 
them the Chairman and Vice-Chairman of the Bu- 
reau. The Congress was the first to assemble 
during this century and it had brought together 
the leading authorities on Comparative Law 
throughout the world—or at least, throughout 
Europe. The British delegation was especially 
noteworthy—including Prof. Holdsworth among 
other distinguished men. One of the interesting 
features had been an excursion to the little city of 
Delft, where a wreath was placed upon the tomb of 
Grotius and another excursion to Leyden, where 
Grotius was once a student and where the faculty 
was waiting to greet the Congress. ; 

The need of the Bureau at the present time, 
Judge Lobingier continued, is a fund for publica- 
tion. This it has as yet been unable to obtain. He 
could only compare the situation of the section in 
that regard with the English Society of Compara- 
tive Legislation, which has published for many 
years a Bulletin, whose volumes go back for a long 
period and constitute a valuable source for those 
who would investigate the law of a foreign country 
—for that in a practical way is what Comparative 
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Law simmers down to in the experience of the 
average lawyer. 

Judge Lobingier concluded by pointing out the 
present importance of a practical knowledge of 
some system of foreign law by the American 
lawyer, and concluded by inviting all those inter- 
ested in the subject to attend the session of the 
sureau on the following day. 


Conference of Bar Association Delegates 
Reports 


Mr. Philip J. Wickser, Chairman of the Con- 
ference of Bar Association Delegates, next pre- 
sented the report of that Section. It had just held 
its seventeenth annual meeting, at which there had 
been a number of notable addresses and discus- 
sions. The program had been opened by an address 
by Mr. Stuart H. Perry of Michigan on “Judicial 
Selection in Its Relation to the Press, the Legal 
Profession and a Coordinated Bar,” followed by an 
informative discussion led by the Chairmen of the 
Conference Committees on “Press and Bar” and 
“Judicial Selection.” The subject was deemed of 
such importance that the Conference resolved to 
request the Executive Committee to authorize the 
printing and distribution of the reports and ad- 
dresses to each Federal Judge, to the Presidents 
and Secretaries of State Bar Associations, and to 
the editors of legal periodicals. It also recommended 
to the Associations in the various States that they 
interest themselves in the selection of judges when- 
ever a vacancy exists, and voted to appoint a com- 
mittee to consider and propose a plan for the selec- 
tion of judges. This proposed plan is to be the 
subject of debate at an ensuing meeting of the 
Conference, in order that definite recommendations 
may be evolved for consideration by the American 
sar Association. 

The report of the Conference Committee on 
Accident Litigation set forth a detailed statement 
of a proposed plan for handling such litigation. 
This was referred back to the Committee with a 
request that it prepare a further report setting 
forth fully all views on this important subject, as 
a basis for debate at another meeting of the Con- 
ference. It was recommended to State and Local 
Bar Associations that they give attention to the 
subject during the year. 


Progress Requires Unity of Plan for Work 


“Coordination of the Bar” was another subject 
which had engaged the special attention of the 
Conference. Addresses were made by Messrs. 
C. A. Beardsley, Earle W. Evans and R. H. Jack- 
son, and a paper entitled “Representative Govern- 
ment in the American Bar Association” was read 
by the Chairman. There had been a thorough dis- 
cussion on the floor of the subject of coordination 
within the legal profession, the need therefor, and 
the best methods of advancing it, and there was 
agreement on the proposition that true progress 
lies in the development of unity of plan for work 
throughout the year by all associations under the 
leadership of the American Bar Association. At 
present work and study are done on important sub- 
jects by various associations at various times and 
without concert, and much energy is wasted in 
consequence. This situation emphasized especially 
the need for the American Bar Association to 


establish working contacts by means of a compe- 
tent staff of junior officers with the executives of 
other Associations and to present definite agenda 
for their consideration and cooperation. It was 
believed that the State and Local Associations fully 
recognized all this and would willingly cooperate 
in working on a definite national program. 

The Conference had therefore voted, Chairman 
Wickser continued, subject to the approval of the 
Executive Committee, to authorize its officers to 
devise financial ways and means to defray the 
expenses of publication and of personal conferences 
with the officers of such Associations in an 
endeavor to stimulate their interest in and study 
of the subject of Bar Coordination. It had also 
adopted a resolution expressing its belief that these 
Associations would welcome and invite an assump- 
tion of aggressive leadership by the American Bar 
Association for the purpose of uniting and guiding 
efforts to solve the problems facing the legal pro- 
fession; and directing the proper officers and com- 
mittees of the Conference to prepare and submit a 
memorial to the Executive Committee asking adop- 
tion of a plan of cooperation with those associa- 
tions for the object above set forth. 


Section on Criminal Law Reports 


Mr. Justin Miller, Chairman of the Section on 
Criminal Law and Criminology, next presented its 
report. He stated that the work of the Section 
had been carried on during the year by its Council 
and its eight committees. Last year an extensive 
report had been presented by the Committee on 
Cooperation with the American Law Institute. 
That committee had merely reported progress at 
the recent meeting of the Section, but, pursuant to 
recommendations contained in its report of last 
year, two new committees had been set up—one to 
examine and report on the Code of Criminal Pro- 
cedure prepared by the American Law Institute 
and the other to study the problem of “Training 
and Selection of Personnel in the Administration of 
Criminal Justice.” The work of these committees 
has not progressed far enough for the presentation 
of formal reports making recommendations for 
action. 

Chairman Miller added that one of the most 
important things done during the past twelve 
months was the effecting of a cordial working rela- 
tionship with the International Association of 
Chiefs of Police. This had been accomplished 
through the agency of a committee appointed for 
that purpose. A definite policy of cooperation had 
been worked out and the Section was hopeful of 
real accomplishments in the improvement of police 
administration. It had adopted one resolution for 
presentation to the American Bar Association to 
the effect that the Association “commends to Police 
and Law Enforcement Agencies the use, so far as 
possible within present legal limits, of modern 
scientific methods such as are being developed by 
Scientific Crime Detection Laboratories, as tending 
to replace certain methods sometimes referred to 
as the third degree.” 

In this connection Chairman Miller stated that 
the Section recognizes the importance of eliminat- 
ing reprehensible third degree practices. At the 
same time it understands the difficulties attending 
the work of police officials. It is anxious to work 
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harmoniously with such officials in the improve- 
ment of methods of police administration and chose 
therefore to emphasize the importance of better 
methods rather than the condemnation of 
undesirable ones. The resolution as presented was 
adopted. 


stress 


Judicial Section Studies Formulation of 
Criminal Statistics 

The report of the Judicial Section was pre- 
sented by the Vice-Chairman, Judge J. M. Grimm, 
of Cedar Rapids, Iowa. After referring to the 
unfortunate and unavoidable absence of the Chair- 
man, Chief Justice Marshall, of the Supreme Court 
of the State of Ohio, Judge Grimm said: 

“For several months, and at the annual meet- 
ing, the activities of the Section were devoted pri- 
marily to the matter of judicial criminal statistics. 
Some of the greatest experts on the subject in the 
country have been engaged for several months 
upon this work. You all know and recognize that 
the matter of proper enforcement of the criminal 
law is not only a matter of interest to the bench 
and bar, but increasingly so from year to year to 
the laity of the country. Statistics are being used, 
and if they are to be of real value, they must be 
uniform and properly and honestly procured. 
Therefore, one of the important things to be done 
at the beginning was to properly classify offenses 
so that statistics as given would be uniform 
and reliable. 

“Some half a dozen or more of these experts 
appeared before the Section and gave us very inter- 
esting and instructive addresses upon the forma- 
tion of proper statistics. They also presented for 
the consideration of the Section a very comprehen- 
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sive and elaborate classification of offenses. This 
report was gone over in great detail and approved 
in the main. A few minor matters still remain to 
be passed upon and approved by the Section. In 
that same connection, and for the purpose of facili- 
tating the work, they presented a very comprehen- 
sive and elaborate and workable form of report, so 
that whatever report may be made, or whoever 
may be making the report, it will be uniform, and 
statistics will be of service as matters of com- 
parison. 

“In addition to these addresses made by the 
various experts on various phases of the subject, 
we were favored in the evening at the annual ban- 
quet by a very interesting ard instructive address 
by Dean Roscoe Pound, of Harvard Law School, 
on the subject, ‘What Use Can Be Made of Judicial 
Statistics?’ During the morning session we were 
favored with two addresses from two members of 
the Cabinet, each pledging sympathy and coopera- 
tion in the matter of procuring and properly using 
these important statistics.” 


Progress in Securing Better Standards for 
Admission to Bar 


Mr. John Kirkland Clark, of New York, Chair- 
man of the Section on Legal Education and Admis- 
sions to the Bar, next presented its report. He 
began by stating that during the past year the Sec- 
tion, through its Council, has steadily continued its 
work of raising the standards for admission to the 
Bar and has cooperated with law schools which 
have been striving to reach the levels recommended 
by the Association eleven years ago. 

In seven States, Chairman Clark continued, 
there has been a raising of the standards of educa- 
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tional qualifications required either for prelegal 
study or for admission. In two instances the im- 
provement has been due directly or indirectly to 
the functioning of the organized Bar. The Com- 
missioners of the State Bar of Alabama have made 
effective a requirement that a law student must, 
before commencing his legal education, have a cer- 
tificate of graduation from an accredited high 
school or its equivalent. In California, on recom- 
mendation of the Board of Governors of the State 
sar, the Supreme Court has approved rules sub- 
stantially similar and has also adopted the require- 
ment of graduation from a three-year full time law 
school or else a four-year course of study pursued 
in a part-time law school or in a law office. The 
high school prelegal requirement was_ likewise 
adopted by the Supreme Court of Arizona a year 
ago and the Supreme Court of Texas has for the 
first time adopted the same prelegal standard. 

In addition, a two-year prelegal college course 
or its equivalent has been specified, and in the State 
of Washington, by a rule adopted by the State 
Board of Bar Examiners, admission has been lim- 
ited to those who have studied at an approved law 
school or for five years in a law office. The list of 
approved law schools referred to is substantially 
identical with that of the American Bar Associa- 
tion. It is also of interest to note, Chairman Clark 
continued, that in Kansas the prelegal requirement 
has been raised to three years of college study, this 
State being the first to adopt a standard for such 
study higher than that recommended by the Ameri- 
can Bar Association. In Arizona, by rule of the 
Supreme Court, candidates for admission commenc- 
ing their study hereafter are required to study 
three years in an approved law school or with a 
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lawyer approved by the Board of Examiners, while 
Tennessee, through action of the Supreme Court, 
has raised its requirement of law study from one to 
two years. The diploma privilege, by which grad- 
uation from a law school entitles one to admission 
to the Bar, has been curtailed in Texas and abol- 


ished in Utah. 


Courts More Responsive Than Legislatures to 
Bar’s Demands 

In several of the State Legislatures acts have 
been introduced either directly raising the stand- 
ards or empowering the Supreme Court to do so. 
Sut a study of the courses of procedure followed to 
improve the standards indicates strongly that the 
courts, where they have exercised the rule-making 
power as an inherent right or have had it specifi- 
cally given to them by the Legislature, are much 
more responsive to the demands of the Bar. 

He reviewed the progress that has been made 
during the decade that has elapsed since the com- 
mencement of the work of the Association, in con- 
junction with the State and Local Bar Associa- 
tions, in the field under consideration. Within this 
period rules requiring substantially all applicants 
to have two years of college education or its 
equivalent have been adopted in nineteen States 
containing more than half of the lawyers and of 
the population of the country. These States are 
Colorado, Connecticut, Delaware, Idaho, Illinois, 
Kansas, Michigan, Minnesota, Montana, New Jer- 
sey, New York, North Dakota, Ohio, Pennsylvania, 
Rhode Island, Washington, West Virginia, Wis- 
consin and Wyoming. The standards adopted in 
1921 have, in addition to the approval by the 1922 
Conference of Bar Association Delegates, been 
specifically approved by State Bar Associations in 
Arizona, California, Florida, Georgia, Iowa, Louis- 
iana, Missouri, Nebraska, Nevada, North Carolina, 
South Carolina, South Dakota, Tennessee, Texas, 
Utah and Virginia. There remain only nine States 
which still have no general educational require- 
ment. 

Five years ago the Association had made it 
possible for the Section, through the activities of 
an Adviser, to conduct a continuous campaign for 
the improvement of the standards of the law 
schools and to inspect, on application, any law 
school which submitted its qualifications as com- 
plying with the standards required for appearing 
on the Association’s approved list. There are now 
in the United States 182 degree-conferring schools, 
of which 83 require full time study, and of these 
full-time schools 72 have established their right to 
be listed as conforming with the standards. Of the 
part-time or mixed law schools, eight have been 
similarly listed. Moreover, the increased require- 
ments for admission to the Bar in many States 
have made it far more likely that schools not here- 
tofore interested in the Association’s standards will 
make the changes necessary for securing a place on 
the list. In addition to this, there has been a ten- 
dency among the better law schools to call for a 
longer period of college training before admission 
to their courses. During the past year seven law 
schools have raised their prelegal requirement from 
two to three years of college study, while one addi- 
tional institution requires a six-year course of col- 
lege and law school study and three other schools 
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have expressed an intention of adopting the three- 
year requirement. During this same period Baylor 
University, at Waco, Texas, Dickinson College of 
Law, at Carlisle, Penn., University of Louisville 
School of Law at Louisville, Ky., and Loyola Uni- 
versity School of Law at New Orleans, La., have 
been added to the approved list. 
Professional Ethics Campaign Continued 


The Section has continued its campaign on the 
subject of professional ethics. The Chairman has 
communicated with the deans of all the law schools 
in the country and the information at hand indi- 
cates that less than thirty have failed to adopt the 
course suggested. The Section has made an outline 
of the subjects available to all the law schools and 
courses are in process of ‘development in many of 
them which, it is believed, will appeal to the stu- 
dents and give them a fine conception of the spirit 
which should actuate the legal profession. As an 
aid to the attainment of the desired end, the Na- 
tional Conference of Bar Examiners had on the pre- 
ceding day adopted a resolution recommending to 
the Examining Boards of the several States the 
inclusion in their tests of an examination on this 
subject. 

On the recommendation of the Section seven 
years ago, the Association adopted a resolution 
recommending to the Federal Courts the adoption 
of rules which should lead to uniformity in the 
admission of attorneys to those Courts and which 
should create committees on character and fitness 
in the several districts to pass upon applicants for 
admission to the bar of the United States courts. 
Since the rules governing admission of attorneys in 
the Federal Courts are prescribed for each district 
by the local district judge or judges, the Council, 
through. a sub-committee, had ‘communicated with 
every district judge in the United States in an 
endeavor to cooperate in achieving the desired 
result. In the light of the favorable replies re- 
ceived in connection with the proposal for the 
establishment of committees on character and fit- 
ness, the Council was drafting a proposed rule to 
be submitted to these judges. 

Overcrowding of Bar Discussed 

\t the Section meeting this year a discussion 
of the highest interest on the subject of the over- 
crowding of the Bar took place. Formal papers 
were read by Dean Young B. Smith of Columbia 
University ; Hon. James Grafton Rogers, Assistant 
Secretary of State, and Hon. William L. Clark, 
United States District Judge in New Jersey. 

Mr. Charles H. Howson, of Philadelphia, 
Chairman of the Section on Patent Trade-Mark 
and Copyright Law, presented its report. The Sec- 
tion, through its committees, had continued the 
study of the various reform measures pending in 
Congress or proposed from various quarters affect- 
ing the patent, trade-mark and copyright statutes. 
In its recent meeting numerous pending measures 
were fully discussed. 

Certain measures for revising or amending the 
law relating to artistic and literary copyright have 
been pending for some time in Congress and six 
successive bills have been introduced in the present 
Congress to amend the law so as to make it pos- 
sible for the United States to adhere to the In- 
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ternational Copyright Union. None of these meas- 
ures had the approval of the Section. However, at 
its last meeting the Section had passed a resolution 
approving certain principles which it believes 
should form the basis of a proper amendment of 
the Copyright Statutes. 

Two Pending Patent Measures Disapproved 


The Section was not prepared, he continued, to 
present a specific enactment on this subject for ap- 
proval by the Association. It had, however, recom- 
mended that the Association disapprove H. R. 
11016, amending Section 4884 of the Revised 
Statutes, on the ground that its practical effect in 
many cases will be to curtail the term of a patent 
because of delays in the Patent Office not due to 
the inventor and over which he has no control; 
and that it also disapprove H. R. 11087, amending 
Section 4884 of the Revised Statutes, on the ground 
that no sound reason has been presented for tak- 
ing away from an inventor his right under the 
existing act to renew his application after forfeiture, 
under certain conditions and within a limited pe- 
riod. 

On 
adopted. 

Mr. Frank S. Reid, of New York City, Chair- 
man of the Section of Public Utility, presented its 
report. The Section, he said, had nothing to sub- 
mit which called for action by the Association. 
The work of its committees had been an outstand- 
ing feature of the Section’s activities during the 
past year. One of them had followed and analyzed 
developments during the year in the field of pub- 
lic utility law. Others had studied the boundaries 
between State and Federal regulatory powers, the 
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improvement of procedure in litigation before the 
commissions, legal and practical aspects of cer- 
tain accounting problems, the taking of utility prop- 
erty by eminent domain and the applicability to 
railroads and other public utilities of anti-trust 
laws. 

The reports submitted to the Section on these 
matters constituted a real contribution in the field 
of public utility law and should help to stimulate 
sound development. 

The meeting this year had been well attended 
by lawyers representing all angles of interest in 
utility problems and the addresses, reports and dis- 
cussions reflected a similar diversity of viewpoint. 
The Section has successfully established itself as 
a common meeting ground and impartial forum for 
those members of the Bar who are dealing with 
problems of utility law in any capacity and looks 
forward with confidence to many years of useful 
and constructive work. 


Uniform State Laws Approved and Recommended 
for Adoption 


Judge William M. Hargest, of Harrisburg, Pa., 
Chairman, presented the report of the Conference 
of Commissioners on Uniform State Laws. This 
body, he stated, had been in session in Washington 
from Oct. 4 to Oct 10 inclusive and had consid- 
ered a number of important proposed uniform laws, 
which, however, had not reached the stage of per- 
fection in which the National Conference was will- 
ing to recommend them. 

The Conference had decided that it was in- 
advisable to employ the symbol “and/or” in any 
Uniform Statute. 

The Conference had, after several years’ con- 
sideration, adopted a Uniform Machine Gun Act, 
which meets an urgent demand for uniform legis- 
lation upon a very vital matter. The theory of the 
Act submitted as a part of the report is to prevent 
the criminal element from obtaining a weapon 
which may be readily concealed, and ammunition 
which may be readily purchased without arousing 
suspicion. The possession of a gun of a prohibited 
class is made presumptive evidence of its use for 
offensive or aggressive purposes, with a severe pen- 
alty. All such weapons now in use or hereafter 
purchased must be promptly registered, otherwise 
the same presumption will arise. 

The Act further provides, he continued, that 
the use of a machine gun of any kind in the com- 
mission of a crime of violence shall be severely pun- 
ished. The possession of a gun of the prohibited 
class by an unnaturalized foreign-born person or 
by a person previously convicted of a crime of 
violence will be presumptive evidence of possession 
for offensive or aggressive purposes. The Act, of 
course, makes exceptions in the case of Police, Mili- 
tary and Naval officials. 

The Conference had also approved a Uniform 
Narcotic Drug Act, which was passed after four 
years’ consideration of the subject by the Confer- 
ence, and after critical study by a committee in 
charge of it and by experts on the subject. The Act 
protects all persons who use narcotic drugs for 
the care and relief of the sick and injured, but 
at the same time it imposes rigid regulations and 
control over all persons dealing in such drugs. It 


seems to meet the requirements of the various 
States in making uniform the definition and con- 
trol of traffic in narcotic drugs. The definitions 
have been the subject of careful consideration and 
expert advice. 


Proposed Uniform Mechanics’ Lien Act 


The Conference had also adopted, and pre- 
sented for approval, a Uniform Mechanics’ Lien 
Act, which is the joint product of a Committee of 
the Department of Commerce and the National 
Conference working concurrently for over seven 
years. The interests of the various groups affected 
by a Mechanics’ Lien Act are necessarily divergent, 
Judge Hargest explained. The difficulty of recon- 
ciling these interests was correspondingly great. 
The Conference had endeavored to frame an Act 
which would safeguard the interests of all. Inter- 
ests of labor had been particularly safeguarded. 

The Uniform Automobile Liability Security 
Act submitted for approval, he continued, rounds 
out the series of Uniform Acts dealing with the 
ownership and operation of motor vehicles. It aims 
to protect the public against financially irresponsi- 
ble drivers. It is less drastic than compulsory auto- 
mobile insurance and more drastic than most of 
the so-called financial responsibility acts thus far 
enacted. 


Uniform Criminal Extradition Act 


The Uniform Criminal Extradition Act pro- 
mulgated by the Conference and approved by the 
American Bar Association several years ago has 
been amended in several particulars. One of the 
important changes amends the Act to cover the 
rendition of a fugitive who, having inspired a crime 
committed in one State, although he was not actu- 
ally in the State at the time, subsequently goes 
from the State in which his conspiracy was formed 
to a third State. Another amends it so as to au- 
thorize the arrest of a fugitive without warrant 
upon a charge of a crime punishable by death or 
imprisonment for a term exceeding one year. The 
Act as heretofore promulgated authorized such ar- 
rest without warrant only when the charge was a 
crime punishable by death or life imprisonment. 

On motion, the Association approved the vari- 
ous Uniform Acts above mentioned and also the 
amendments to the Uniform Criminal Extradition 
Act. 

Mr. Peter Q. Nyce, Secretary of the Mineral 
Law Section, presented its report, in the absence 
of Chairman D. J. F. Strother. Addresses had been 
made at the recent meeting by Hon. H. D. Rum- 
mel, of Charleston, W. Va., Mr. W. P. Z. German, of 
Tulsa, Okla., and Mr. Francis Wilson, of Santa Fe, 
N. M., on the subjects set forth in the Section’s 
program as heretofore published. There had also 
been an address by Mr. E. L. Greever on “The 
Appalachian Coals, Inc., Case.” In the afternoon 
a joint session with the Committee on Commerce 
was held at which there was a discussion on the 
subject, “Amendments to Federal Anti-Trust 
Laws.” Walter F. Dodd, Chairman of the Com- 
mittee on Conservation of Mineral Resources, and 
various other members of the Section participated. 

The Section had adopted, the report stated, the 
recommendation of its Committee on the Conserva- 
tion of Mineral Resources that “it be continued 
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HIS will be a very outstanding meeting of the 
It will be the distinct contribu- 

tion of our profession to the general bi-cen- 
tennial celebration to the Greatest American and 


Association. 


the principal event will 
be the laying of the 
cornerstone of the Su- 
preme Court Building. 
American lawyers 
have special reason to 
honor the memory of 
Washington. He made 
the first suggestion for 
a federal court; he pre- 
sided over the Conven- 
tion which established 
the Supreme Court and 
which made lesser fed- 
eral courts possible; 
he, as President, ap- 
proved the Act which 
provided the lesser fed- 
eral courts, thus real- 
izing a comprehensive 
judicial system for the 
National Government. 
From November 11, 
1775, when he wrote 
from his headquarters 
at Cambridge to the 
Continental Congress 
urging the creation by 
it of Continental prize 
Courts, down through 
the Constitutional and 
statutory institution of 
a complete federal judi- 
ciary, the influence of 
Washington was po- 
tent and continuous. 
The dominating 
member of our entire 
American judiciary is 
the Supreme Court. 
The profession can this 


day think lightly of the inexcusable delay in prop- 
erly housing that great tribunal because adequate 
provision therefor is now to be made, and there is 


*Address delivered at the Fifty-fifth Annual Meeting of the Ameri- 
can Bar Association, at Washington, D. C., on the afternoon of Wednes- 


day, October 12. 
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an appealing poetic justice in laying the corner- 
stone of the first real home of the Court in connec- 
tion with the commemoration of Washington. 

At this time when our minds are focussed upon 


the “Father of his 
Country” jointly with 
the Supreme Court, I 
wish to direct your at- 
tention to a subject in 
keeping with the move- 
ment. When our pres- 
ent mental background 
is a blend of the Great- 
est American and the 
greatest American in- 
stitution, no filling in 
of foreground is _har- 
monious which does 
not deal with - funda- 
mentals. But more im- 
portant than the fleet- 
ing compulsion of this 
occasion is a present 
situation in this coun- 
try which concerns 
our fundamentals. 
What I have in mind 
is that a serious assault 
is being made upon our 
basic institutions under 
conditions _ peculiarly 
favorable to such at- 
tack. Those conditions 
are that for some time 
there have been several 
millions of our people 
in dire distress and 
many more in a pre- 
carious economic con- 
dition; that these peo- 
ple share in the com- 
mon habit of thought 
that government can 
and should remedy all 
ills, and is inefficient if 


it fails to do so; and that many of their troubles, 
from which they expect this relief, are probably 
beyond the ability of any government to mitigate. 
The assault consists of persistently active propa- 
ganda to these sufferers that our institutions are 
not only opposed to their interests but are the 
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very cause of their distress and that the only way 
out is to replace them entirely by another desig- 
nated system. This urged system is one which 
does not tolerate individual freedom. No longer 
than last month, no less a person than the clear- 
thinking, level-headed and well-informed President 
of the American Federation of Labor publicly 
voiced the gravity of this situation and its danger 
to our institutions. At such a time, it is well to 
renew our understanding of the benefits of our in- 
stitutions and to stimulate our defense of them and 
when the existence of individual freedom is in ques- 
tion, those fundamentals designed to preserve 
personal liberty demand our special concern. 
Therefore, I will discuss the Constitutional method 
of preserving such liberty, laying emphasis upon 
the wisdom and benefit of placing in the Supreme 
Court the final power and duty to prevent all in- 
vasion of those basic human rights which the Con- 
stitution declares are inviolable. 

There can be no understanding of the value of 
this greatest function of that Court unless we have 
in mind the underlying purposes and character of 
our government and the relation of this function 
thereto. The Constitution reveals a very practical 
political philosophy? and also the machinery and 

1. In an address delivered at Pittsburgh, Pa., on Labor 
Day (September 5th), President William Green said: “Strive 
as we may to interpret every hopeful sign in the most favor- 
able way and to stress the importance of human psychology 
in the revival of business, a persistent and disappointing 
increase in unemployment continues. We know with fatalistic 
certainty that the nation is facing its worst winter of unem- 
ployment. 

“The impairment of priceless intangible values, which, 
during the stress and strain of extended unemployment, has 
run parallel with the destruction of material needs, is a matter 
of grave consequence and deep social concern. 

‘The suffering and distress which millions have been 
forced to undergo because they were denied the opportunity 
to work and earn a living has served to becloud their vision, 
mar life’s horizon, depress their spirits to the lowest point, 
lower morale and weaken their faith in our social and political 
institutions. 

“Hunger begets desperation and want and transforms a 
rational, normal citizen into an irrational advocate of imprac- 
ticable and unworkable remedies for all our social ills. 

“At the moment, the masses of the people are tired and 
has declined to an apprehensive point. 


weary. Their morale 
They are showing a disposition, here and there, to follow 
unsafe and destructive leadership and to accept and espouse 


a form of social and economic philosophy unsound in theory 
and unworkable in practice. 

“It is this assault upon intangible human 
steady impairment of those priceless qualities, which lie at 
the very base of a well-ordered and secure social structure, 
which arouses feelings of grave and profound apprehension 
in the minds of all sober-minded American citizens. 

“No thinking person who holds in sacred regard the prin- 
ciples of a free government can disregard the potential dangers 
to our free institutions which are involved in the impairment 
and destruction of spiritual and moral values.” 


values, this 


well aware that the Constitution and the first 
Amendments (to all practical intents part of the original) 
were not scholastic undertakings by learned students who had 
thought out a philosophy of free government which they were 
putting into practice. The Constitution came solely because 
of the dire immediate need for a competent central govern- 
ment. Its provisions were shaped to fit hard actualities. But 
this shaping was by a generation of people who had gained 
an experience in dealing intimately with the fundamentals of 
free government not equalled in all history. That generation 
had been compelled to think and act in terms of such funda- 
mentals. It was impossible for a people so trained to lack 
fairly definite and strongly held convictions concerning the 
basic principles underlying free government. It was equally 
impossible for those convictions not to control, as far as prac- 
tical consideration would permit, any plan of government 
freely formed by them. 


2. I am 


methods we have set up to make that philosophy 
a workable reality. Among many like contempor- 
ary statements, the combined substance of what 
Jefferson wrote into the Declaration of Independence? 
and Washington wrote in his letter submitting the 
Constitution to the Continental Congress* contains, 
as concisely as otherwhere, the essence of this phil- 
osophy. That conception is that the only justifiable 
government is one instituted by the people to be 
governed, who grant thereto such powers as seem 
to them likely to effect their happiness, such grant 
necessarily requiring the surrender of some per- 
sonal liberty in order to secure the rest but always 
preserving inviolable those essentials of liberty 
deemed necessary to any pursuit of individual hap- 
piness. The controlling element in this philosophy 
is the security of personal freedom to seek happi- 
ness. Turned and twisted as it was to meet con- 
ditions existing at the time our national system was 
formed, this is the golden thread which runs 
throughout the warp and weft of our entire gov- 
ernmental fabric. Thus a generation whose in- 
herited tendencies and very mode of life bred self- 
reliance and individuality, wove its vital conception 
into its new government. How completely they 
actually preserved this individual freedom when 
they came to form the government depended, as 
Washington said, “as well on situation and circum- 
stance, as on the object to be obtained.” 

The “object to be obtained” was an efficient 
central government in the form of a republic.® 
With the object and the form of the new govern- 
ment definite, the real concern was as to the powers 
to be granted the new republic. Very fortunately 
there was a decidedly militant division of opinion 
and interests as to this. One side championed 
granting the broadest of powers. The other (for 
various reasons) was just as insistent upon a very 


3. Jefferson wrote into the Declaration of Independence: 
“We hold these truths to be self-evident, that all men are 
created equal, that they are endowed by their creator with 
certain unalienable Rights, that among these are Life, Liberty 
and the pursuit of Happiness. That to secure these rights 
Governments are instituted among Men, deriving their just 
powers from the consent of the governed, That whenever any 
Form of Government becomes destructive of these ends, it is 
the Right of the People to alter or abolish it, and to institute 
new Government, laying its foundations on such principles 
and organizing its powers in such form as to them shall seem 
most likely to effect their Safety and Happiness.” 

4. On September 17, 1787, Washington, as President of 
the Constitutional Convention with the unanimous approval of 
the Convention wrote a letter submitting the Constitution to 


the Continental Congress. Therein was the following: “Indi- 
viduals entering into society must give up a share of liberty 
to preserve the rest. The magnitude of the sacrifice must 


depend as well on situation and circumstance, as on the object 
to be obtained. It is at all times difficult to draw with pre- 
cision the line between those rights which must be surren- 


dered, and those which may be preserved; and, on the present 
occasion, this difficulty was increased by a difference among 
the several States as to their situation, extent, habits, and 


particular interests.” 

A further significant light upon the then conception of the 
place of government is found in the rather extended statement 
of individual rights in Articles I and II of the Northwest 
Territorial Ordinance which was adopted July 13, 1787, while 
the Convention was in the midst of its labors. Also, see the 
Bills of Rights and other provisions in the then Constitutions 
of most of the States. 


5. Fortunately they were thoroughly familiar with the 
idea and practice of representative government, with the con- 
ception of three great functions in government,—legislative, 
executive, and judicial—and with the coexistence of central 
and local governments. That the form of government should 
be a republic was never seriously questioned. 
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meager grant. The outcome of this conflict was 
largely determined by the very “situation and cir- 
cumstance” which alone necessitated a new gov- 
ernment. That was the incompetence of the Con- 
federation. The experience under the Confederation 
had conclusively demonstrated the utter futility of 
a weak central government. If the new govern- 
ment was to be effective, clearly it must be granted 
powers sufficiently broad to insure the necessary 
strength. This requirement increased the difficulty 
of safeguarding individual liberty, for no one knew 
better than our forefathers that power is always 
liable to abuse no matter where placed. The recon- 
cilement of these opposed necessities of granting 
great power to the government and of protecting 
individual liberty® “complicated and deeply af- 
fected, as it was, by the need for preserving the 
vigor of the States” constituted the main task of 
the Convention, affected all major features of its 
work and is its greatest accomplishment. This 
dominated the grants and the interdictions of 
powers and the methods of and controls over the 
exercise of the powers granted. The broad result 
was, providentially, a wise compromise fusing as 
much strength of government and as much security 
for individual liberty as the opposing forces would 
concede. 

In epitomizing this result as shown in the Con- 
stitution, I shall view that Instrument as including 
the Amendments pertinent to our subject’ in order 
that we may treat the situation as of our day. So 
viewed, the stark outline of the plan consists of two 
separate yet closely related parts. The first of these 
is the express inhibition of all governmental power 
(National, State or Local) to destroy any of the 
stated basic essentials of individual freedom with 
provision for the machinery and methods to enforce 
such prohibition. The second is the grant to ma- 
jorities of broad powers, which might be exercised 
to restrict individual freedom outside the protected 
essentials, with provision for the machinery and 

6. In the Federalist (Article XXXVI) Hamilton, him- 
self a participant in the Convention, wrote: “Among the 
difficulties encountered by the Convention, a very important 
one must have lain in combining the requisite stability and 
energy in government with the inviolable attention due to 
liberty and to the republican form.” 

{n an address (pamphlet) supporting adoption of the Con- 
stitution, Tohn Jay, a member of the New York Convention, 
wrote: “The Convention concurred in opinion with the people, 
that a national government, competent to every national objcct, 
was indispensably necessary, and it was plain to them, as it 
now is to all America, that the present confederation does not 
provide for such a government. These points being agreed, 
they proceeded to consider how and in what manner such 
a government could be formed as on one hand, should be 
sufficiently energetic to raise us from our prostrate and dis- 
tressed situation, and on the other be perfectly consistent with 
the liberties of the people of every State.” (Pamphlets on 
the Constitution of the United States, Edited by Paul Lei- 


cester Ford, Brox klyn, 1888. ) 

7. The first Amendments were, to all _ practical 
intents and purposes, a part of the Constitution as 
originally adopted. The clear understanding of the 
people who adopted the Constitution was that Amend- 
ments of that character—in the nature of a Bill of 
Rights—would be the first concern of the new government 
and this was realized at the first session of the Congress 


under the Constitution. Probably adoption would have failed 
without this assurance. Later Amendments, pertinent to our 
subject, broadened the suffrage, made selection of Senators by 
direct election and extended federal protection of individual 
rights from violations by other than federal officials. 


methods for exercising and also for guarding 
against unwise exercise of such powers. 

While broad powers are granted, various 
guards are placed in the way of their unwise exer- 
cise. The first impediment is universal suffrage in 
the choice of those who make and who execute® 
such restrictions, thereby creating direct responsi- 
bility of such officials to the people affected by their 
acts. The second is the relatively short term of 
office, thereby keeping lively the sense of this re- 
sponsibility. The third is the division of the exer- 
cise of these powers into three parts and by requir- 
ing that one of the parts necessary to any exercise 
thereof be chosen on a geographical instead of a 
population basis. The fourth is the required con- 
currence of the separately acting majorities of two 
Houses and of the executive or a preponderating 
majority of two-thirds in each of the separately 
acting Houses, before any restriction of personal 
liberty can be enacted. Thus while broadly secur- 
ing the principle of majority rule of the people, we 
have made it as hard as is practicable therewith 
for such a majority, even within its granted power 
of action, to impose such restrictions unwisely. But 
while these obstructions make it difficult to reach 
a wrong goal, yet they are only obstacles not abss- 
lute preventives, and in the end the required ma- 
jority determines with finality whether and what 
such restrictions shall be. Such action may be un- 
wise and may be harmful to individuals, but the 
power to determine the need for such restrictions 
in order to secure the maximum mutual freedom, 
or public welfare, must be placed somewhere and 
no better way has yet been devised to secure the 
wise exercise of that power in response to the de- 
sires of the people to be governed. The only rem- 
edy for mistakes of this character is in the elec- 
torate. 

But the people have expressly denied all power 
to destroy the declared basic essentials of individual 
freedom. They have sought not only to hamper 
but entirely to prevent any exercise of such power 
by anyone. instead of obstacles they have erected 
barriers designed wholly to bar such action. The 
Constitution requires that all National and State 
officials shall be oath bound to “support” the Con- 
stitution, which includes these inhibitions, as the 
“supreme law of the land,” thus solemnly obligat- 
ing every one of them not to enact nor to enforce 
any invalid law. But, innocently, carelessly or wil- 
fully, the most solemn oaths and obligations may 
be violated and this barrier prove not always ef- 
fective. Therefore, as a last and impassible defense 
for the essentials of American liberty, is placed the 
Supreme Court with a power of determination 
which is final and must be accepted and acted upon 
by every official of the land, and with the duty to 
make such determination upon the plea of any per- 
son who deems his basic rights violated. 

In the combined effect of this power of the ma- 
jority to restrict the individual and of these limita- 
tions upon that power is found both the: reconcile- 
ment of a strong government with security for indi- 
vidual liberty and also the cardinal characteristic 
of our form of government. Ours is a government 
of granted powers wherein majorities exercise the 


8. Whiie the Constitution leaves freedom of action in the 
Presidential Electors, yet our party system and the firmly 
established custom have made the Electors mere expressors 
of the will of the voters who select them. 
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broadest powers compatible with individual free- 
dom but where such powers stop short when they 
reach the boundaries of those rights which we have 
declared are essential to any pursuit of human hap- 
piness. It is a government of restrained majority 
rule. 

Naturally the popular desires of the hour have, 
at times, caused many of our people and sometimes 
substantial majorities thereof to accentuate unduly 
the “majority rule” feature. Calm thought must, 
however, convince that the restraint upon the ma- 
jority is at least of equal importance because that 
restraint is to protect individual freedom in its 
basic values and because the main purpose of our 
entire structure is to preserve personal liberty in 
the pursuit of happiness. Unless our whole theory 
of the rights of man and of the proper functions of 
governments is all wrong, this is true. 

That this theory is right and that such re- 
straint is both wise and beneficent is established. 
We may theorize and reason as we will but in 
human affairs the logic of events is unanswerable. 
The age-long struggle of humanity has been for 
personal freedom and the lesson of that struggle 
has always been that governmental power over 
individuals must be restrained. It has made no 
difference that this power was in a majority of 
the governed. Majorities have very effectively 
destroyed individual freedom. They have done this 
within our own history. It was just such actions 
(by State Legislatures) within the living experi- 
ence of the framers of the Constitution and of the 
people who adopted it, which caused them to fear 
that character of tyranny with the liveliest appre- 
hension.® Experience has continued the same in- 
struction during our operation under the Constitu- 
tion. It is fine proof of the intelligence, integrity 
and patriotism of our law-making and executing 
officials that only a very small percentage of their 
actions affecting individuals have been so much as 
challenged as violative of fundamental rights, and 
even more, that only a small percentage of those 
challenged have been adjudged to be violations. 
But the grim fact that some have been determined 
to he of that character’® is accurate demonstration 





9. Madison’s Journal of the Constitutional Convention 
contains, repeatedly, statements of this fear of maiority 
tyranny. Examples are the remarks of Col. Mason and Mr. 
Madison on June 6, of Mr. Wilson on June 16, and of Mr. 
Hamilton on June 18. 

Not only did this occur in the secrecy of the Convention, 
it was a stressed argument before the people in connection 
with the adoption of the Constitution. Upon this matter even 
Jefferson and Hamilton were in accord. In the fiftieth Article 
in the Federalist, Hamilton, with strong approval, quotes from 
Jefferson’s “Notes on the State of Virginia” as follows: “All 
the powers of the government [State of Virginia], legislative, 
executive and judiciary, result to the legislative body. The 
concentrating these in the same hands is precisely the defi- 
nition of despotic government. It will be no alleviation that 
these powers will be exercised by a plurality of hands, and 
not by a single one. One hundred and seventy-three despots 
would surely be as despotic as one. As little will it 
avail us that they are chosen by ourselves. An _ elective 
despotism was not the government we fought for; but one 
which should not only be founded on free principles, but in 
which the powers of government should be so divided and 
balanced among several bodies of magistracy as that no one 
could transcend their legal limits without being effectually 
checked and restrained by the others.” 

10. Within the last few years, four attempts to interfere 
with the parental right to choose proper means of educating 
children (some of which were devious attacks upon religious 
liberty) have been prevented (Farrington v. Tokushige, 273 
U. S. 284, Feb. 21, 1927; Pierce v. Society of Sisters, 268 


that restraints upon the majority are absolutely 
essential at all times if even basic human rights 
are to be preserved. 

Not only has the experience of the past up to 
this time proven the wisdom and benefit of such 
restraint. There is convincing assurance that this 
will be increasingly evident in the future. Restric- 
tions of individual freedom arise from conditions 
and situations created by individual contacts-—con- 
tacts of differing personalities, interests, aims, de- 
sires, prejudices or any other of the innumerable 
motivating impulses of human action. These living 
contacts often result in friction and conflict. This 
may reach the stage where it needs cr seems to 
need enforceable regulation. As our population has 
increased and becomes more urban, more industrial, 
more intimate and less isolated; as the possibilities 
and avenues for individual happiness have multi- 
plied in number, kind and complexity, resulting in 
habits of thought, living and action which produce 
greater dependence of the individual upon others in 
many ways, these contacts and resulting conflicts 
have multiplied. Also the existence of powerful 
groups, often with interests antagonistic and caus- 
ing harm to the ordinary citizen, have decreased his 
sense of self-reliance to meet the situation and cause 
a general turning to the governments (National, 
State or local) for protection from real or appre- 
hended dangers. Again, our talent for organization 
and our thorough understanding of the arts of 
propaganda and lobbying have more than once en- 
abled active and shrewd individuals or groups to 
obtain selfish legislation against the interests of the 
unorganized and silent. Thus our governments 
are imposing regulations, assuming duties and 
undertaking activities which are novel and were 
unthought of a few years ago. From all this, the 
certainty is that we shall have increasing number 
and kinds of governmental regulation which will 
affect the freedom of action of the individual. 

Another consideration, bearing on this matter, 
is that the very complexity of our social order 
which stimulates regulation also makes proper 
regulation more difficult of ascertainment even by 
the most conscientious law-making bodies. The 
effects of a regulation being all in the future, it is 
not easy to foresee its results upon the individuals 
in a highly complex society with all of the intricate 
co-actions and counteractions of such an organism. 
Add to this the pressure of the increasing number 
and diversity of matters urged on legislative at- 
tention, thus reducing the opportunity for that 
careful consideration legislators should and would 
like to give the measures coming before them. Add 
the importunities of influential or seemingly influ- 
ential individuals, organizations or movements act- 
ing with the full force of highly developed propa- 
ganda and open or covert threats of political retali- 
ations. Add further that the selection of legislators 
and executives has not depended upon their quali- 
fications as students of constitutional law and that 
while Congress has never lacked masters of our 
fundamentals, yet no one has thought that they 
were ever a majority therein. In-legislation enacted 
under such handicaps, it is beyond anticipation that 
there will not unwittingly be invasions of funda- 


U. S. 510, June 1, 1925; Meyer v. Nebraska, 261 U. S. 390 and 
Bartels v. Iowa, 261 U. S. 404, both June 4, 1923) and, almost 
within a year, an attempt to limit the freedom of the press 
(Near v. Minnesota, 283 U. S. 697, June 1, 1931). 
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mental rights. Since such incursions can be finally 
halted only by the Supreme Court, this function of 
the Court will be more necessary and beneficial in 
the future than ever if basic individual freedom is 
to be kept intact. 

Just as no wiser purpose moved the Conven- 
tion than protecting these basic rights, so no more 
effective method for accomplishing that purpose 
could have been devised than by placing an ultimate 
binding prevention of attempted violations in a Su- 
preme Court established by the Constitution itself. 
The nature of this method is most suitable, for it 
contains no power of initiation or of change but 
merely maintenance of the existing status—it is 
purely a defensive shield. Also the manner of 
exercise of this function lends itself singularly to 
this task, for the peculiar province of the judiciary 
is to determine individual rights. Thus the most 
insignificant person who could not influence the 
action of any official or majority can, of himself 
alone and for the asking, secure the full protection 
of his basic rights. The calm full-hearing of both 
sides followed by careful consideration is ideally 
suited to correct solution. Also the way in which 
the members of the Supreme Court must be se- 
lected is such as to bring the very best of ability, 
wisdom, learning, character and patriotism to this 
important service, while the entire insulation from 
all outside influence or control insures the maxi- 
mum of impartial determination. 

Not only is the Supreme Court in its constitu- 
tion and its conditions of action perfectly adapted 
to this momentous service but that Court has al- 
ways viewed its exercise of that function with a 
patriotic sagacity becoming the character and grav- 
ity of the duty. It has announced and applied rules 
of conduct for itself which give stability and con- 
tinuity to its method of action and aid much in 
producing the best results. Some are rules of pro- 
cedure, others of construction. Some are time- 
tested rules of general application, others are pecu- 
liar to this character of issues. It is enough to state 
the effect of the rules of procedure, which is that 
the Court will refuse to determine the invalidity of 
an act unless it is absolutely necessary to do so." 
The cardinal rules of construction deserve more 
statement. Two of these which counter-balance 
are on one side, that the Constitutional provisions 
for protection of rights will be liberally construed 
in favor of the citizen, and, on the other side, that 
a challenged act will be held valid unless clearly 
and unmistakably shown to be otherwise. A third 
is that validity of acts will be determined in relation 
to the situations and conditions to which they ap- 
ply. The deep significance of this rule merits at- 
tention. It is founded on the conception that while 
basic individual rights are very real, they are not 
rigid crystallizations but are relative. Washington 
said individual liberty “must depend as well on 
situation and circumstance, as on the object to be 
obtained.”*2, And in a recent case, Mr. Justice 
Sutherland has expressed this thought and the rule 
itself with rare felicity as follows: “ while 


11. Such rules are that invalidity must be an issue in an 
actually contested case; that this issue has been presented to 
the lower courts; that the challenged act really and substan- 
tially affects the rights of the challenging litigant; that the 
litigation can not be determined without a decision of such 
validity. 

12. See Footnote (4). 


the meaning of constitutional guaranties never 
varies, the scope of their application must expand 
or contract to meet the new and different conditions 
which are constantly coming within the field of 
their operation. In a changing world, it is impos- 
sible that it should be otherwise. But although a 
degree of elasticity is thus imparted, not to the 
meaning, but to the application of constitutional 
principles, statutes and ordinances, which after giv- 
ing due weight to the new conditions, are found 
clearly not to conform to the Constitution, of 
course, must fall.”** The great practical impor- 
tance and far-reaching significance of this rule of 
construction is that only through this adaptable 
“elasticity” which fits the ever changing conditions 
of social existence, could individuals’ rights or the 
public welfare or our institutions (which are de- 
signed to preserve both) retain that continued vig- 
orous vitality so essential to the happiness of the 
people both individually and collectively. Con- 
templation of these wise guards for its own con- 
duct in the consideration and the determination of 
these profound matters—guards which  coinci- 
dentally protect, on the one hand, the full power 
granted by the people to prescribe restrictions of 
individual freedom and, on the other hand, the full 
right of the individual to enjoy those essentials of 
liberty expressly reserved from all grant—furnishes 
additional proof of the wisdom and benefit of lodg- 
ing this function in that great Court. 

Some of the future decisions of the Court will 
evoke, as some have in the past, outbursts of criti- 
cism and denunciation by those whose purposes, 
good or bad, have thus been thwarted. No institu- 
tion in this country should be above criticism, but 
when the Supreme Court is attacked merely for 
rendering a particular decision, there arises a duty 
for all American lawyers. Upon the day he signed 
the Constitution, Franklin truly said: “Much of 
the strength and efficiency of any government, in 
procuring and securing happiness to the people, 
depends on opinion—on the general opinion of the 
goodness of the government as well as of the wis- 
dom and integrity of its governors.” When the 
Supreme Court is so attacked, lawyers should be 
alert to protect this “strength and efficiency” of 
our government by reminding the people that with 
our constitutional grants and limitations of power 
and with a tribunal of the high character of the 
Supreme Court acting under such excellent condi- 
tions and rules for its own conduct, both the will of 
the people as a whole and the liberty of the individ- 
ual are as safe as is humanly possible to make them, 
but that such safety cannot be without this great 
function in that Court. 

If the people understand the truths, which are: 
that this function is vital to their individual happi- 
ness; that it must rest somewhere; that it is safer 
for them to have it reposed in a body of men 
eminently qualified and entirely impartial; that the 
determination is reached only after the fullest hear- 
ing and the most careful consideration under rules 
of decision protecting alike the desires of the ma- 
jority and the rights of the individual and that, 
through the years, this tribunal has more than once 
barred attempts to deprive them of their liberties; 
then the sound good sense of those who want what 


13. Village of Euclid v. Ambler Realty Co., 272 U. S. 
365, 387, where validity of a zoning ordinance was invéTved. 
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is right and best will rally to the support of the 
Court and our institutions will come out stronger 
because of these assaults. 

Times change and with them much of human 
condition, action and thought. With them change, 
also, the relationships and contacts of men and, 
therefore, the temporary applications of the funda- 
mentals of individual freedom to pursue happiness. 
sut no change ever can destroy the component ele- 
ments of human nature. Change may affect those 
elements. True progress will shrivel the mean- 
nesses and develop the noble qualities of the many. 
sut there will always be the selfish who must be 
stopped, the unwise who must be halted, the weak 
who must be protected. Our people have most 
solemnly declared and have always maintained that 
there is a boundary around the individual which 


the selfish may not invade nor the unwise cross, 
and that even the weakest shall have protection 
therein. They have committed the final guardian- 
ship of these landmarks of human freedom and hap- 
piness to the most eminent Court in the world. The 
entire ability and fidelity with which that greatest 
of its functions has been performed by the Court, 
give absolute assurance of the continued coincident 
protection of the wide powers of the people through 
their majorities and of the fundamental rights of 
every individual. With public welfare and personal 
liberty both thus securely guarded, the government 
will, under God, continue to be, as it was designed 
to be and has ever been, one “which unites public 
strength with individual security” and, under such 
government, our Country will continue to be the 
land of opportunity and happiness. 
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Arguments and Judicial Opinions Predicted* 


By WILLIAM 


DRAPER LEWIS 


Director, American Law Institute 


Restatement of Contracts Published November 22 


O* the sixth of last May, the Institute at its An- 
nual Meeting, after consideration of the final 
changes proposed, adopted, and directed the 
promulgation of the Restatement of the Law of 
Contracts. The date of publication is November 
22 and several thousand copies will be printed, 
bound, and ready at that time. 

During the year we have advanced the work on 
other Subjects undertaken for restatement far 
enough to enable me to state that the publication of 
the Restatement of Contracts will be followed by 
the publication next fall of the Restatement of the 
Law of Agency, and in the fall of 34 by the Re- 
statement of so much of the Law of Torts as relates 
to Negligence and to Intentional Physical Injury to 
Persons and Property. Thereafter, the remaining 
volumes of the Restatement should appear at inter- 
vals of six months to a year. 


Physical Appearance of Volumes 


The 609 Sections of the Restatement of Con- 
tracts with the accompanying comment, illustra- 
tions, and index, are contained in two volumes of 
approximately 600 pages each. In order to make 
the volumes at once attractive and serviceable, no 
pains have been spared on the typography, binding, 
and other similar details. The form finally adopted 


*Statement made at the Fifty-fifth Annu 
Bar Association, 
October 12. 


al Meeting of the American 
at Washington, D. C., on the afternoon of Wednesday, 


is the result of much experimentation with many 
“dummies.” The volumes which contain the Re- 
statement are physically as good as books can be 
made. 

Arrangements for Publication 


The Institute from the first has recognized the 
importance to the profession of the arrangements 
made for the publication of the Restatement. After 
more than two years of consideration, an associa- 
tion was formed known as “The American Law In- 
stitute Publishers.” The parties to this Association 
are the Institute, the West Publishing Company of 
Sain Paul, Minnesota, and the Lawyers’ Coopera- 
tive Publishing Company of Rochester, New York. 
The American Law Institute Publishers will have 
entire charge of the publishing and marketing of 
the Restatement and all State annotations thereto. 
The volumes as they appear will be available to the 
profession through regular law book dealers 
throughout the country. 

Publication of State Annotations 


In the history of law book publishing, there 
have never been more difficult problems to solve 
than those connected with the publishing of the Re- 
statement. If we had had to deal merely with the 
marketing of the Restatement itself, the problem 
would be a simple one. But we have had to devise 
a plan which will also provide for the publication. 
in connection with the Restatement, of some forty- 
eight separate State annotations, some ready for 
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publication on the appearance of the Restatement 
of the Subject, others following such publication at 
various intervals. Furthermore, we have to be pre- 
pared to satisfy first the lawyer who wishes to pur- 
chase merely his own State annotations in the form 
of pocket supplements to the volumes of the Re- 
statement, then those who wish their State annota- 
tions separately bound, and finally, those who wish 
to have the annotations for one or more other States 
in addition to their own. It is these problems and a 
multitude of other details that have caused us to fix 
as late a date as the middle of November for publi- 
cation. We want to be sure that the arrangements 
for the marketing of the Restatement will meet as 
nearly as may be the needs of the profession and 
that these arrangements will be satisfactory not 
merely for the Restatement of Contracts but for the 
succeeding volumes of the Restatement. This is 
not the place to give further details. It is sufficient 
for me to say that the plan we have worked out will 
enable each of you to procure the Restatement of 
any subject separately or with any combination of 
State annotations that may be desired. 
Return of Any Profits to State Bar Associations 


As I stated last year, the arrangement between 
the Institute and the American Law Institute Pub- 
lishers removes from State Bar Associations which 
undertake the production of the annotations for 
their States any financial responsibility for printing 
or publishing. Their undertaking ends when the 
manuscript of the annotations is delivered to us. It 
is unnecessary for me to remind you that the Insti- 
tute is not organized as a commercial enterprise. 
We would have refused to undertake and would re- 
fuse to continue the work on the Restatement if we 
had to depend in whole of part on profits above 
manufacturing and market costs to defray editorial 
costs. At the same time, we recognize that our part- 
ners in the American Law Institute Publishers, on 
whose business experience and organization we 
must rely, are entitled to compensation. We, there- 
fore, hope that there will be some profit to the 
American Law Institute, Publishers from the sale of 
the Restatement and the annotations. Our con- 
tract with the other members of the Association 
calls for an equal division of such profits. If the In- 
stitute does receive a profit through local annota- 
tions sales, it certainly desires to see that such 
profit goes to those associations through whose help 
the venture succeeded. 

Magnitude of Work on Restatement 

Turning from these details, permit me for a 
few minutes to stress some of the more important 
matters pertaining to the development of the Re- 
statement of the Law. :Nine years ago last July, 
the Institute started its work on the Restatement. 
Publication of the Restatement of Contracts marks 
the completion of the first stage of that work. We 
have proceeded far enough to grasp the magnitude 
of the task of clarifying and giving orderly expres- 
sion to our common law. 

Time, large financial resources, and an ade- 
quate plan of work are necessary. As to the first 
requisite, we are taking the time required without 
losing the ever-present sense of the obligation that 


we should by hard work complete the principal sub- 
jects of the law as soon as practicable. 

The generous action of the Carnegie Corpora- 
tion has and is giving us the seond requisite. The 
Trustees of the Corporation have done more than 
vote the necessary financial assistance; they have 
through a special committee of their appointment 
made most valuable suggestions to us. 


The Committee on Contracts 


As to the plan of work, in the development of 
the Restatement of Contracts, as in other Subjects, 
the first step was the selection by the Council of a 
Reporter. In the appointment of Samuel Williston 
as Reporter for Contracts the Institute chose the 
foremost legal expert on the Subject. The Council 
then selected as Mr. Williston’s Advisers Arthur L. 
Corbin, Merton L.. Ferson, Dudley O. McGovney, 
William H. Page, and George J. Thompson. Later 
William E. McCurdy was added and still later for 
that portion of the Chapter on Remedies relating to 
Specific Performance. Zechariah Chafee, Jr., and 
Edgar N. Durfee. Mr. Corbin has acted as Re- 
porter for the important chapter on Remedies and 
Mr. McCurdy, who has given special assistance to 
Mr. Williston, has been in charge of the index. 

The Reporter has been primarily responsible to 
the Council for the preparation and presentation to 
his Advisers of preliminary drafts of the different 
chapters, and, subject to amendments adopted by 
the Council, for presentation to the annual meetings 
of the Institute of the tentative drafts and proposed 
final drafts. 


Theory and History of Work on Contracts 


Nevertheless the theory under which the succes- 
sive preliminary drafts of each chapter have been 
developed is that the drafts of the different chapters 
submitted to the Council shall be the product of the 
committee composed of the Reporter and his Advis- 
ers; that these drafts after discussion and amend- 
ment by the Council and before revision shall be 
submitted as tentative drafts for criticism and sug- 
gestion with a view to their improvement to the an- 
nual.meetings of the Institute and to bar associa- 
tions and the profession generally. Thus in the 
nine years during which the work on Contracts has 
been going forward there have been thirty-four con- 
ferences of the Reporter and his Advisers each from 
three to seven days’ duration; fifty-one preliminary 
drafts have been considered, no final preliminary 
draft being presented to the Council until the com- 
mittee has been satisfied that it was as nearly per- 
fect as they could make it. The Council have con- 
sidered seventeen final preliminary drafts and sub- 
mitted ten tentative drafts of various parts of the 
work for consideration and discussion to eight an- 
nual meetings of the Institute. In September, 1928, 
a revision of the first 177 sections was published as 
a preliminary official draft. These tentative drafts 
as well as the preliminary official draft of the first 
177 sections have also been considered at confer- 
ences of the representatives of State bar association 
cooperating committees. Furthermore, the great 
majority of these drafts have been used by the 
courts, by practitioners and in law schools for more 
than three years prior to beginning the work of 
final revision. That revision, therefore, has been 
made with the help of both the discussions at the 
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annual meetings of the Institute and the confer- 
ences referred to and the suggestions made as the 
result of the extensive practical use of earlier drafts. 


Fundamental Difference between Restatement and 
All Other Legal Publications 


The Restatement of Contracts and the other 
Restatements that will follow it are essentially dif- 
ferent from any other legal work. The Restatement 
is not a digest of decisions or statutes and it is not 
a legal encyclopedia, treatise, or monograph. All 
other works on the common law cite and discuss the 
decisions of the courts. Not being a legal work 
with an author or group of authors, the Restate- 
ment does not need cite decisions or other author- 
ity. To do so would be inconsistent with the fact 
that it is itself an authority because it represents 
the opinion of the profession as organized in the In- 
stitute of what the law is. At the same time, though 
the rules of law stated are expressed in the orderly 
form of a scientific code, to have legislatures give it 
the rigidity of a statute would destroy one of its 
chief purposes which is to preserve the common law 
system of expressing and developing law by the 
judicial process; not to destroy that system by ossi- 
fying existing legal rules in all their minutiae. 

In spite of its essential difference from any 
other legal work, the Restatement is a natural, and 
indeed inevitable, development of our legal institu- 
tions. The common law, though it tends to corre- 
spond as nearly as may be to the sense of justice in 
the community, has been developed as_ stated 
solely by the legal profession working mainly 
through the operation of the courts in the process 
of deciding cases. The vast and ever-increasing 
volume of decisions and the numerous instances in 
which the decisions are irreconcilable has resulted 
in unnecessary uncertainty as to what the law is. 
The leaders of the profession who founded the In- 
stitute recognized that to preserve the common law 
system it is necessary for the legal profession, by 
which that system has been developed, to provide 
an agency which will counteract this undue ten- 
dency to uncertainty. The Institute is this agency. 
The function of the courts is to decide the contro- 
versies brought before them. The function of the 
Institute is to state clearly and precisely in the 
light of the decisions the principles and rules of the 
common law. 

The sections of the Restatement express the 
result of a careful analysis of the subject and a 
thorough examination and discussion of pertinent 
cases—often very numerous and sometimes conflict- 
ing. As stated the accuracy of the statements of 
law made rests on the authority of the Institute. 
They may be regarded both as the product of ex- 
pert opinion and as the expression of the law by the 
legal profession. 


Publication of Contracts Marks Beginning a Fun- 
damental Change in Legal Arguments and 
Judicial Opinions 

The wide use already being made by the courts 
of the Tentative Drafts that have been published 
for criticism and suggestion with a view to their im- 
provement indicates that the publication of the Re- 
statement of Contracts is the beginning of a pro- 
found change in the methods employed by the law- 
yer and judge in presenting and deciding legal 





questions and, though perhaps more slowly, in the 
teaching methods of the faculties of our schools of 
law. In the Restatement of Contracts, the profes- 
sion has what it has never had before—a positive 
assertion of a legal rule, enunciated after years of 
study and expert advice, by a body which is repre- 
sentative of the profession in the best sense of that 
word. Now that the Restatement of Contracts is 
available to the profession the presentation to a 
court of a case involving a point in contract law 
will increasingly begin with a statement of the con- 
clusion embodied in the Restatement followed by a 
comparison of that conclusion with the local deci- 
sions set forth in the State annotations. 





Some Other Results of the Work on the Restate- 
ment 


Furthermore, though the Institute in this Re- 
statement is not engaged in reforming law, by giv- 
ing an authoritative statement of the rules of that 
great body of law which we lawyers call “common,” 
we are reducing greatly the cost of litigation and 
we are inevitably promoting the intelligent im- 
provement of the law. 

This last, however, is in the future. At pres- 
ent the most important by-product of the Restate- 
ment is some of the effects which the doing of the 
work has already had on the legal profession. Thus, 
in the process of developing the Restatement, it has 
been necessary to gather around a single table to 
discuss legal questions on terms of equality the 
leaders of the three branches of the profession—the 
judge, the practitioner, and the law teacher. The 
annual meetings of the Institute are forums for le- 
gal discussion in which each class is equally at 
home. As a result of this contact, the law teacher 
now realizes that great legal scholars are not solely 
found in the membership of the faculties of our 
leading law schools, while at the same time the re- 
spect for the legal acumen and the sound practical 
common sense of the able law teacher is increasing 
among the members of the bench and bar. All this 
is as it should be and gives good portent of much 
valuable constructive legal work not merely by the 
Institute but in this Association and our State bar 
and other legal associations. We have discovered 
that in our good law schools we have a necessary 
ingredient for the constructive improvement of the 
law—the legal scholar of ability possessing expert 
knowledge of a particular subject. We are learning 
how to combine this expert knowledge of the pro- 
fessor of law with the judgment and grasp of the 
foremost members of the bench and bar. There 
never was better prospect than there is today that 
the profession will be able, as it has not heretofore 
been able, to perform its proper part in the improve- 
ment of the law and its administration. 





Binder for Journal 


The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
binder has back of art buckram, with the name “American 
Bar Association Journal” stamped on it in gilt letters. 
Please send check with order to Journal office, 1140 N. 


Dearborn St., Chicago, III. 

















CORNER STONE OF NEW HOME OF SUPREME 


COURT OF THE UNITED STATES IS LAID 





Immense Throng Witnesses Simple but Dignified and Impressive Ceremony—Addresses 
Setting Forth the Deeper Significance of This Unique Occasion Are Made by President 
Guy A. Thompson, Hon. John W. Davis and Chief Justice Hughes — President 


Hoover Places the First Bit of Mortar with a Silver Trowel 





Widow of Late 


Chief Justice Taft an Honored Guest—Many Notables Present—What 
the Excavators of Future Ages Will Find in the Corner Stone 


HE Corner Stone of the new United States 

Supreme Court Building was laid on Thursday 

morning in the presence of a large assembly 
fully conscious that it was taking part in a unique 
and unforgettable performance—one that would 
hardly be repeated for many generations. 

President Guy A. Thompson of the American 
Bar Association presided, and the importance of the 
occasion was attested by the presence of the Presi- 
dent of the United States, who placed the first bit 
of mortar where the stone was to rest. All mem- 
bers of the present United States Supreme Court, 
with the exception of Mr. Justice Brandeis, were 
present on the platform, headed by Chief Justice 
Hughes. On the platform were also members of 
the Executive Committee of the American Bar 
Association and other leading representatives of the 
profession. 

The audience contained many notables, among 
them the foreign guests of the Association—the 
Marquess of Reading, M. Paul Reynaud of Paris, 
and Mr. Newton W. Rowell, President of the 
Canadian Bar Association; members of the diplo- 
matic corps, headed by Ambassador Paul Claudel 
of France as Dean; members of the cabinet, and 
many other well known figures in public or profes- 
sional life. A specially honored guest on this occa- 
sion was the widow of the late Chief Justice Taft. 

The three addresses delivered were all worthy 
of this really great occasion. The symbolism of 
the beautiful structure, which was the deeper note 
of all of these addresses, found an audience espe- 
cially attuned to understanding and appreciation. 
As the speakers proceeded, at times in chiseled and 
lapidary phrase as clear-cut as the marble itself, 
the audience felt it was doing more than taking 
part in the laying of a cornerstone; it was making 
a solemn reaffirmation of faith in the republic and 
its processes of justice according to law; it was 
rededicating itself to the highest and best in a great 
profession. 

President Thompson delivered the opening ad- 
dress, which was listened to with close attention 
and heartily applauded. The address follows. 


President Thompson’s Address 


EAR the Coliseum in Rome stands the his- 
toric Arch of Constantine, erected sixteen 
hundred years ago to commemorate the tri- 
umph of the first Christian emperor over Maxen- 
tius. On the Champs-Elysées the martial vic- 
tories of the French under the leadership of Napo- 
leon are commemorated by the magnificent Arc de 








Triomphe. Out of the throbbing heart of London 
rises a majestic column, its base guarded by lions 
of bronze, its head crowned by a colossal statue of 
the Hero of Trafalgar. In city and town and ham- 
let of our own land are memorial structures of 
stone or bronze that tell a story of battle. Many, 
perhaps most, of the world’s great monuments 
have been erected following war’s sad devasta- 
tions. By some, it might be thought that these 
monuments are tributes to the cruel and savage 
impulses of man, and that they glorify grim-vis- 
aged War. But it is not so. War monuments 
commemorate and extol patriotism, courage, alle- 
giance to a cause, even unto death. In rearing 
them, mankind has done honor to itself, for they 
mutely testify to man’s reverence for the noble 
and exalting things of life. 

Above the cornerstone we lay today will rise 
a memorial more sublime than monuments of war. 
A memorial of bloodless battles is our edifice, yet 
battles upon whose issues hung our liberties, the 
integrity of our federal union, its harmony and 
balance, and our social and economic destiny. 

It will be a monument that will inspire the 
members of our profession, both those of today 
and those who are yet to come; for it will be the 
stately epic of the virtue and the learning, the 
eloquence and the patriotic passion of heroic war- 
riors in the field of thought, conquerors in con- 
quests of the mind, whose memories and examples 
adorn and glorify the Bar. 

It will be a monument expressing by its own 
stability the firm confidence and trust, the un- 
wavering reverence and devotion in which the 
people hold the Court whose home it is to be. Its 
towering pillars, its age-defying walls, against 
which the winds and storms of Heaven will beat 
in vain, shall be symbols of the majesty and power 
of that Tribunal and of its proof against the tem- 
pests of passion and ill will. 

It will be a monument to Justice; justice 
which every human being yearns for and which is 
the right of all; justice upon whose ministrations 
life, liberty, and the assurance of happiness 
depend, and in whose supremacy the security and 
welfare of our institutions rest; justice in whose 
service we are sworn; justice that is the final attri- 
bute of God Himself. This will be her temple. 
Here her shrine will be. Here she shall abide. 
Year following year, and century following cen- 
tury, ambitious Youth shall look upon this stately 
building and rejoice that the paths of opportunity 
are here kept open equally to all. Upon it weak 
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and weary Age shall gaze and be content, for it 
shall know that the Lord has built this house and 
that His justice reigns therein. 

President Thompson was followed by Hon. 
John W. Davis, who spoke on behalf of the Bar of 
the United States Supreme Court. 


Address of Hon. John W. Davis 


T WAS a dictum of the older physics that large 
] bodies move slowly because of an innate qual- 

ity called inertia. The doctrine still holds in the 
political world; and accordingly it has taken the 
greatest of our judicial bodies almost a century 
and a half to reach a dwelling that is all its own, 
notwithstanding the fact that as early as 1796 a 
committee of the House of Representatives, re- 
porting on the progress of the new-born Capital 
City, noted that arrangement had been made for 
housing the executive and legislative branches of 
the government but “a building for the Judiciary 
was among the objects yet to be accomplished.” 

In its measured and deliberate progress to this 
happy hour, the Supreme Court has traveled a cir- 
cuitous route, with many halts along the way. Its 
opening sessions were held in the building of the 
Royal Exchange on Broad Street in the City of 
New York. Thence it moved to the New City Hall 
in Philadelphia, and in a short time joined the 
other departments of the Federal Government in 
the march on Washington. Here on what were 
then the mud flats of the Potomac it found lodg- 
ment in the tiny room now occupied as an office 
by the Marshal of the Court. Deserting with rea- 
son these contracted quarters it crossed the Capitol 
suilding to the rooms now tenanted by its Clerk; 
and shortly thereafter it descended to the base- 
ment room beneath its present chamber—irreverently 
described by a contemporary observer as a mere 
“potato hole of a place.” This humble rest was 
disturbed by certain incendiary proceedings of the 
year 1814, when the rude invader, in order to make 
destruction more complete, piled on the floor of 
the court room not only the Court’s own scanty 
furniture but that from the neighboring rooms and 
gave the whole funeral pyre to the devouring 
flames. Fleeing from the storm, the Court found 
transitory shelter in the home of its Clerk, Elias 
Boudinot Caldwell, on Pennsylvania Avenue 
Southeast; and after two years of his enforced 
hospitality, it selected an abiding place “little 
better than a dungeon” in the less ruined portion 
of the Capitol, where it waited in patience for the 
summons that recalled it to the restored and re- 
decorated judgment seat from which it had been 
so ignominiously displaced. 

Even the refitted chamber, however, was not 
universally regarded as commensurate with the 
august dignity of the tribunal, for there were 
those who spoke of its “cellar-like aspect” and 
who declared that “a stranger might traverse the 
dark avenues of the Capitol for a week without 
finding the remote corner in which Justice is ad- 
ministered in the American Republic—a room 
which is hardly capacious enough for a ward jus- 





tice.” Yet here for forty years sat Marshall and 
Taney and their colleagues, listening to the giants 
who walked the earth in those days and delivering 
those great opinions that fixed the destiny of the 
Union; arguments and opinions that gilded with 
immortal glory the walls that heard their utter- 
ance. How different might not America have 
been today if a single one of the stones these men 
laid had been omitted from the structure. 

Finally, in 1860, the Court came up in the 
architectural world, stepping sedately into the 
deserted Senate Chamber on the heels of the 
retreating Senators as they departed to their more 
stately mansions in the north wing of the Capitol. 
This ground the Court has held, thence hitherto, 
against the drift of the ceaseless human tide that 
ebbs and flows past its doors; symbolizing by its 
corporeal presence that ours is a government of 
laws and not of men, and that over every legisla- 
tive edict, over every governmental action, there 
broods the higher law of the Constitution, majes- 
tic and supreme. To those who have grown accus- 
tomed to these surroundings, who find something 
of value in this symbolism, there is a tinge of 
regret in the thought that today marks a break 
with old places, old habits, and, it may be, old 
traditions. 

For now another, and a final move is at hand. 
Congress has at last provided and the genius of a 
great architect has planned a permanent home for 
the Court that in beauty and in dignity is fully 
worthy of the institution it is designed to house 
and worthy, too, of the architectural company it 
keeps. Praise need say no more. We, the lawyers 
of America, represented in the American Bar 
Association, come now to lay its cornerstone. The 
task is fittingly ours. No other body of men has 
an equal right to claim this honor. Many men of 
equal worth and valor have served alongside those 
of our calling in the legislative halls and executive 
chambers of their country and on the tented field; 
but the methods and machinery for the adminis- 
tration of justice, the erection and maintenance of 
the courts in general and of the Supreme Court of 
the United States itself, are the lawyer’s peculiar 
contribution to the safety and endurance of the 
State. This noble edifice and the work that will 
be done in it will be consecrated to the welfare of 
every dweller in the Republic; yet we as lawyers 
are entitled to say with no undue boasting that 
this fabric will contain our hearthstone, our work- 
shop, our temple. We claim priority of place so to 
receive and so to dedicate it. 

No doubt if Congress had acted on the hint 
given by the House Committee in 1796, and had 
proceeded forthwith to provide a building for the 
Judiciary, those who assembled to lay its corner- 
stone would have expressed sentiments far differ- 
ent from those with which our hearts are filled 
today. Their words at best would have been those 
of hopeful prophecy, while our language is that of 
gratified fulfillment. Had they not felt called 
upon to defend the constitutional provision for the 
Federal Court, they still could hardly have refused 
to take up the gage of battle thrown down by 
those who denounced the Judiciary Act as the 
fabrication of a “knot of lawyers.” And many, no 
doubt, among their listeners would have enter- 
tained in silence the gloomy fears John Jay ex- 
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pressed at the turn of the century in announcing 
his belief that the Supreme Court “would not 
obtain the energy, weight and dignity which are 
essential to its affording due support to the Na- 
tional Government, nor acquire the public confi- 
dence and respect which as the last resort of the 
justice of the Nation it should possess.” How 
much more fortunate are we who for doubts and 
fears can substitute pride and confidence, and who, 
in place of prophecy and hope can call upon his- 
tory to vindicate our faith that in the erection of 
this great Court American statecraft achieved its 
noblest triumph. 

Before this audience of all others it is un- 
necessary to recount the history or the services of 
the Supreme Court of the United States. Step by 
step it has marched with the marching Union, 
sharing in its battles, alive to its dangers, sensitive 
to its needs; now in the very thick and center of 
the fray; now sitting serene in judgment above 
the noise and dust of the arena; today assailed by 
fierce and tempestuous criticism; tomorrow 
praised in terms that exhaust the gifts of rhetoric; 
but at all times pursuing without fear and without 
reproach the discharge of its mighty functions. 
No breath of scandal has touched it; no detraction 
has been able to soil so much as the hem of its 
garments; no gust of political passion has suc- 
ceeded in turning from it the minds and _ hearts 
of the American people. They know that so long 
as the Court continues with courage and fidelity 
upon its appointed path, so long—and no longer— 
will the Republic of the Fathers endure. 

In this thought lies the true significance of 
our present ceremony. From these walls in the, 
years to come will issue through the lips of its 
authentic interpreter the “living voice” of the Con- 
stitution. Although, as the Court has more than 
once declared, the Constitution is a written instru- 
ment and as such its meaning does not alter, the 
rolling years have failed to do away with the 
necessity that this meaning should be from time 
to time proclaimed. The day of interpretation is 
not over. There are recesses in the Constitution 
still unexplored; problems long recognized that 
have not yet been solved. And in the future, no 
less than in the past, there will arise again and yet 
again the challenging question whether old words 
have taken on new meaning in the light of chang- 
ing facts, or whether new facts must find their 
proper setting in the frame of the ancient words. 
It can not be otherwise in the expanding life of 
an advancing people. But when the winds of 
political sophistry threaten to tear from her moor- 
ings the Ship of State, and when the beating 
waves of impatient change would bear her out to 
the unknown deep, it is the voice of the Consti- 
tution speaking here that will bid the winds and 
the waves be still. 

If the turbulent years have altered or de- 
stroyed nearly every government that was a com- 
panion of our own when it came into existence, 
while ours has endured unchanged; if, in conse- 
quence, what then was new is now among the 
oldest of existing governmental forms, the expla- 
nation, no doubt, must be sought first of all in the 
harmony between the plan itself and the indwell- 
ing political genius of the American people. Yet 


the checks and balances of the Constitution; the 
tripartite division of powers; the restraint of the 
legislature upon the executive, of the executive 
upon the legislature; of the courts upon both, and 
through the power of legislation and appointment 
of both upon the courts; the co-ordinate sovereign- 
ties of the Nation and the States, each supreme 
upon its own plane of action but a mere intruder 
in the domain of the other; all these have been 
so many gyroscopes to keep the vessel on an even 
keel, while others around her were foundering in 
the angry sea. But is it not true that this sta- 
bility has been bought at the price of great com- 
plexity in government and a corresponding loss 
in efficiency and promptitude; and since it is in 
the nature of all power to seek its own aggrandize- 
ment, a corresponding increase in the jealous quar- 
re's of those seeking not only to retain but to 
enhance the power they possess. Over this thrust 
and play, this strife and labor of conflicting forces, 
some controlling wisdom must preside. When the 
“T will” of one authority and the “Thou shalt not” 
of another have brought the machinery of govern- 
ment to a halt, some arm must intervene to put 
the interlocking parts once more in ordered move- 
ment. In this building therefore is to sit the Mas- 
ter Mechanician, to ease and regulate these strains 
and stresses that simpler schemes of government 


escape. 
This is to be the abode of the Peacemaker. 
Hither will come _ sovereign states, who have 


thrown away the sword and outlawed among them- 
selves the ordeal by battle; who have, indeed, fore- 
gone even the power of independent contract. Bring- 
ing here their differences, in the calm atmosphere 
of reason and fair argument they will refer them 
to the judgment of this chosen tribunal. They will 
not hedge about their submission to its processes 
with any nice reservations touching questions of 
vital interests or domestic policy or personal honor. 
They will not withhold their consent until from 
the womb of the indefinite future there shall 
emerge a written code of laws to govern their con- 
duct toward one another. But reading the past for 
the lessons that it gives and trusting the future 
for its promise, they will with loyalty abide the 
decision of this impartial arbiter guided by the 
terms of their mutual compact and the fundamen- 
tal principles of right and justice among men. 
And, finally, and perhaps in usage loftier still, 
this house is to be the House of Refuge for all 
such as are oppressed. Here, armed in his native 
right, one man alone is to prove stronger than a 
thousand. We rest our government upon the 
consent of the governed; we recognize a numerical 
majority as the organ and expression of that con- 
sent; but we resolutely refuse to accept the voice 
of the people as the omnipotent voice of God. Over 
against the greed, or malice, or ignorance or un- 
wisdom of the majority, we raise a barrier of con- 
stitutional right that it dare not cross, and behind 
which men’s liberties are to remain as secure from 
the tyranny of the crowd as from the tyranny of 
a king. Fleeing then to this altar, an oppressed 
minority—its humblest member, even, is to find 
raised over him the shield and buckler of the Law, 
and standing in its august shadow is to bid defiance 
(Continued on page 728) 
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States Supreme Court Build- 
ing Laid 
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to the clamorous multitude who would rob him 
of his liberty or his life. 

It is for these purposes and to such ends we 
lay this cornerstone. May it prove well and truly 
laid; established in order and enduring strength in 
the days to come, when enemies within or enemies 
without shal! afflict the people; when a famine of 
patriotism or a murrain of self-seeking shall blast 
the land; when men, knowing each the plague of 
his own heart, shall turn to this House and spread 
forth their hands, then may Justice of the Scales 
and Sword in this her dwelling place hear their 
supplication and give unto each according to his 
righteousness. May those who shall speak and 
those who shall give audience here labor together 
to that sacred end. 

When the applause which followed Mr. Davis’ 
eloquent words had died away, Chief Justice 
Hughes delivered a response on behalf of the 
Supreme Court. 


Address of Chief Justice Hughes 


T is fitting that the members of the American 
Bar Association, once more assembled in recog- 
nition of their special responsibilities in rela- 

tion to the administration of justice, should cele- 
brate the creation of this greatly needed facility. 
In speaking of this building as meeting imperative 
requirements, I do not refer to the personal con- 
venience of the Justices of the Court. So far as 
that is concerned, I am sure that I can speak for 
all of them in saying that they have never been dis- 
posed to complain of the limitations to which they 
have long been accustomed. 

The members of the Court from the outset 
had the advantage of a rigorous discipline. The 
Court began its work as a homeless department of 
the Government, with but few creature comforts, 
and its labors have never been disturbed by the 
enticements of luxurious surroundings. 

The elaborate plans for the Capitol left the 
Court without an abiding place, and its enforced 
migrations from one inconvenience to another, so 
often recounted, furnished perhaps the most strik- 
ing of ironical chapters in our national history. But 
the glory of intellectual achievement was height- 
ened by the physical background. When Chief 
Justice Marshall delivered the epoch-making opin- 
ion in Marbury v. Madison, in February, 1803, the 
Court sat in the small room in the Capitol which 
had been designated for the Clerk of the Senate 
and which is now used by the Marshal of the Court. 
Without stressing the inadequacy of other tem- 
porary quarters, or again narrating the odd vicis- 
situdes to which the Court was subjected in early 
days, we recall with especial interest that it was 
in the basement of the Capitol, in the room now 
occupied by the library, that Marshall and Taney, 


with their eminent associates, heard and decided 
the great controversies which distinguished the 
formative period of our judicial history. 

Since 1860, the Court has used its present 
chamber. It is no disparagement of this new en- 
terprise to say that we shall leave that historic 
room with keen regret. In its dignity, in its sim- 
plicity, in its priceless memories as the former Sen- 
ate chamber and for upwards of seventy years the 
seat of the Court, that room has no rival. It will 
be long, indeed, before this beautiful building can 
boast of the spiritual endowment which has blessed 
the old home. 

I may speak in the same strain of the small 
conference room where the Court reaches its de- 
cisions. That .little room has been quite large 
enough for the expression of views, whether har- 
monious or divergent, and to the members of the 
Court it will ever be a unique and hallowed spot, 
which however poor in its appointments is im- 
measurably rich in its traditions. But the inspira- 
tion of cherished associations cannot avail to sat- 
isfy the physical needs of administration and these 
have become too pressing to be longer disregarded. 
The facilities of the essential offices of Clerk and 
Marshal have become shockingly insufficient. 
There is lacking decent provision for the vast ac- 
cumulation of records. The constantly increasing 
volumes of the working library for Bench and Bar 
require suitable housing. Counsel in attendance at 
the Court have been without the simplest con- 
veniences for consultation and preparation for ar- 
gument. The space in the Court room assigned 
to members of the Bar has been inadequate, while 
the line of visitors in the corridor awaiting their 
chance to enter has evidenced the present inability 
to meet reasonable demands for public audience. 
Everything considered, | doubt if any high court 
has performed its tasks with so slender a physical 
equipment. 

For the enterprise now progressing to com- 
pletion in worthily meeting these needs, we are in- 
debted to the late Chief Justice William Howard 
Taft more than to anyone else. When President, 
Mr. Taft would gladly have sponsored such an 
undertaking because of his deep interest in the work 
of the Court, but the preponderant sentiment of 
the Justices at that time did not favor the sever- 
ance of the Court from its old seat in the Capitol. 
As Chief Justice, Mr. Taft renewed the sugges- 
tion, and this building is the result of his intelligent 
persistence. 

On this occasion, made memorable by the in- 
terest displayed by the representatives of the Bar 
coming from every part of the country, we are 
happy to observe that the special significance of 
this edifice does not lie in its convenience, although 
to afford convenience is its primary aim. For this 
temple of noble proportions, an achievement of the 
most distinguished architectural ckill, which will 
be one of the outstanding ornaments of a rarely 
beautiful Capital, finds its chief distinction as a 
national symbol. It symbolizes the national ideal 
of justice in the highest sphere of activity, in main- 
taining the balance between the Nation and the 
States and in enforcing the primary demands of 
individual liberty as safeguarded by the overriding 
guarantees of a written Constitution. This build- 
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ing is the symbol of the distinctive character of 
the Republic. 

It is because it is of this symbolic character 
that the American people have demanded the best 
that art and skill can furnish. They demanded 
that it should be worthy of themselves. Hence, 
we look upon this gleaming marble, in classic lines, 
not as being erected simply for judges or lawyers 
or litigants. Few of those who are now members 
of the Court will long enjoy the privileges which 
this building affords. Their successors, who in 
relatively brief periods of service will share its ad- 
vantages, will come and The Republic en- 
dures and this is the symbol of its faith. 

This building could not be thus representative 
without being a memorial of the services of those 
who have labored in and through this Court in the 
maintenance and development of our constitu- 
tional system. This building is a monument to the 
work of those who in the Constitutional Conven- 
tion builded even better than they knew; to Wash- 
ington, without whose wisdom and prestige the 
Constitution would not have been ratified; to Mar- 
shall, who cemented the Union; to the long 
line of judges who, however differing in opinion 
in individual instances, have been imbued with a 
common and absorbing purpose and have applied 
constitutional provisions to concrete cases, under 
the watchful eye of a critical people, with such 
measure of success that the fundamental concep- 
tions of limited governmental powers and of indi- 
vidual liberty have persisted despite crises of dis- 
ruption and expansion and still remain triumphant 
and unyielding. In this testimonial to the labors 
of 145 years, the strife of parties, the antagonisms 
of personalities, the bitterness of particular con- 
troversies are all forgotten. ‘This monument be- 
speaks the common cause, the unifying principle of 
our Nation. 

We are in a time of keen distress and wide- 
spread misgiving. It is a world of unrest. The 
perennial strife with lawlessness has assumed new 
aspects and has brought society to new and seri- 
ous tests of its ability to protect itself. Few, if 
any, have the gift of prophecy. This edifice, how- 
ever, attests confidence. It suggests permanence— 
not the permanence of stone and steel, but of an 
idea; not, in this respect, of particular formulas, 
but of a conception of the basic needs of our or- 
ganized society. That confidence and suggestion 
of permanence spring no doubt from a belief that 
our people have political instincts and convictions 
which are not likely to be uprooted; that govern- 
ment of the people, for the people, by the people, 
notwithstanding all shortcomings, is not to perish; 
that such a government will continue to have, as 
it has had, its written prescriptions to secure dis- 
tribution and limitation of governmental powers; 
that our territory is too vast and our political con- 
cerns too various to permit of an absolute centrali- 
zation of authority; that distribution and limita- 
tion of powers under a written constitution cannot 
be maintained without an arbiter, as far removed 
as is practically possible from the disputes of parties 
and the manipulations of groups dominated by sel- 
fish interests; that in some practicable way the 
talent of the Nation for impartial determinations 


° 
go. 


according to constitutional principles must find 
effective expression. 

In estimating the basis for that confidence, we 
are well aware that we cannot find it in facilities— 
in structures, however beautiful and commodious, 
or in symbols and memorials, however appropriate. 
In laying the cornerstone of this temple, our thought 
is centered upon the temple not made with hands, 
the eternal temple of justice, and upon the wor- 
ship in that unseen temple of the spirit, which will 
consecrate the service here and save it from the 
vanity of a formal ritual. We have pride and hope 
on this occasion because we believe, without un- 
derestimating adverse influences, that the spiritual 
resources of the Nation, from which each genera- 
tion draws anew its conceptions of fair dealing, 
are unwasted, and because we find in this building 
a testimonial to an imperishable ideal of liberty 
under law. 


The address of the Chief Justice was enthusi- 
astically applauded. At its conclusion the actual 
laying of the cornerstone began. President Hoover 
took the trowel, made of silver and mahogany 
from old articles long used in the Court’s Chamber, 
and placed the first bit of mortar, after which he 
passed it to the Chief Justice, who repeated the 
performance and, in his turn, passed the trowel to 
President Thompson, who repeated it again. The 
stone was then slid into place by four master 
masons, while the Marine Band played the Star- 
Spangled Banner. The audience waited a few 
minutes until President Hoover had retired, and 
then quickly dispersed. 

According to a previous announcement by 
Solicitor General Thacher, the following articles 
were sealed in the cornerstone : Ceramic photograph 
of present Supreme Court, ceramic photograph of 
Chief Justice Taft, public documents relating to 
building, including act May 25, 1926, concerning 
acquisition of site; act December 21, 1928, creating 
Supreme Court Commission; joint resolution, Feb- 
ruary 23, 1929, extending time in which Commission 
shall report to Congress; act March 4, 1929, making 
appropriation for plans; report of Commission on 
May 25, 1929; act December 20, 1929, making appro- 
priation for building; latest volume of American 
Bar Association Feports, photograph of model of 
building, drawing of plan of main floor, signed by 
Cass Gilbert, architect; latest volume Supreme 
Court reports, most recent congressional directory, 
World Almanac, 1932; photograph of capitol, 
pamphlet containiry Constitution of the United 
States and Declara.ion of Independence, latest an- 
nual report of the Attorney General; address of the 
Chief Justice of the United States, address of John 
W. Davis, and United States Daily, October 13, 
1932. 





The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of packing, 
mailing, insurance, etc. The binder has back of art buck- 
ram, with the name “American Bar Association Journal” 
stamped on it in gilt letters. Please send check with order 
to Journal office, 1140 N. Dearborn St., Chicago, III. 
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WHERE PARTISANSHIP IS 
ADJOURNED 


The Annual Meeting at Washington 
furnished further illustration of the fortu- 
nate fact that at these gatherings political 
partisanship is adjourned. Certainly no 
more political atmosphere could be imag- 
ined than that which pervades the Capital 
City. Some of the speakers on the program 
were outstanding characters in our political 
life. Few members in attendance lacked 
their special political point of view. But 
not once throughout the entire proceedings, 
even in this election year, did political par- 
tisanship manifest itself. 

No better exposition of the well-known 
attitude of members on these occasions 
could be cited than the words of Chief Jus- 
tice Hughes in introducing the President of 
the United States. “It is to cultivate a spirit 
of fraternity, with its essential standards of 
loyalty and service, that this Association has 
been maintained,” he said. “With us it is a 
community of interest and purpose that 
transcends all local or partisan differences. 
However we may disagree as to details of 
political policy, we are united in support of 
the fundamental principles of our institu- 
tions as embodying the conception of an 
ordered liberty. This does not mean retro- 
gression or stagnation. It necessarily means 
the constant effort to improve and to pro- 
gress, for only by that effort can our ideals 
be constantly triumphant amid the changing 
conditions in society.” 

Then, with his never failing tact, the 
Chief Justice proceeded to recall another 
occasion on which a President had honored 
the Association with his presence and an 








address. It was in 1914, the speaker was 
President Wilson, and those days were also 
filled with difficulty for all. He quoted the 
memorable words of President Wilson on 
that occasion, in which he expressed the 
hope that, “being stirred to the depths by 
the extraordinary circumstances of the time 
in which we live, we may recover from those 
depths something of a renewal of that vision 
of the law with which men may be supposed 
to have started out in the old days of the 
oracles, who communed with the intima- 
tions of Divinity.” 

The ability to lay aside all political con- 
siderations and to gather with one purpose 
—to help improve the administration of Jus- 
tice and to devise ways of more fully dis- 
charging the private and public responsi- 
bilities of the profession—accounts for the 
success of the Association to date and fur- 
nishes the best guarantee of its continued 
usefulness. 


A BOOK OF LIVING MEN 

“American Bar Leaders,” issued by the 
Association in commemoration of the Semi- 
Centennial, has been published and is now 
ready for distribution. It has taken some 
time to gather the material and reduce it to 
fitting literary form, but the final product 
was well worth waiting for. The fifty 
sketches of former Presidents which make 
up the volume are all interesting and each is 
a lens through which one may view the 
changing legal and professional scene for a 
considerable period. 

Aside from the careful compilation and 
selection required in the preparation of such 
a work, its outstanding merit is a certain 
ase and vividness of style, which makes the 
subjects of all the sketches very real persons 


to the reader. All are familiar with the 
deadly monotonous character of the cus- 
tomary biographical sketch. Even _ the 


living appear like gliding shades and the 
dead are even further remote from reality. 
To have triumphed over this tendency and 
presented the Association with something 
that is alive and worth-while is no mean 
achievement. 

The preparation of this work, to say 
nothing of the expenditure of time and labor 
in all the details of publication, constitutes 
one of the most valuable and unique services 
that have been rendered to the Association 
by an individual member. The Association 
is indebted for it to Hon. James Grafton 


Rogers, now Assistant Secretary of State, 
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and well known as a worker and a leader in our 
organization. 


FACING THE FACTS ABOUT 
COORDINATION 


Coordination is still in the future, ac- 
cording to the report presented by the Chair- 
man of the Committee on that subject at the 
Annual Meeting. Just how far in the future, 
no one can tell at this time. All depends on 
the attitude of the Local Bar Associations 
which are the essential bases for such an 
arrangement, and there seems to be great 
diversity of opinion among their member- 
ship at present. The hopeful thing, accord- 
ing to the report, is that lawyers all over the 
country are talking and thinking about coor- 
dination more than they have ever done 
before. 

All this was to be expected. The 
lawyers of the country are just emerging 
from a period in which the main emphasis 
has been on the strengthening of the State 
and Local Associations, and of the Ameri- 
can Bar Association as it is at present con- 
stituted. Great results have been achieved 
in all these fields, and the efforts required to 
produce them have largely monopolized the 
time and attention of the active members of 
the Bar to whom such enterprises appeal. 
Nor, if we judge from the movement still 
under way in many States to have an all- 
inclusive Bar or a State Bar based mainly on 
some plan of Federation, can it be said that 
this work is completed. Under such circum- 
stances a proposal to carry the general idea 
of organization to its logical conclusion in 
the national field naturally finds the Bar 
unprepared for prompt acceptance. 

But this does not mean that when time 
and opportunity for discussion have been 
afforded, the idea will not be generally ap- 
proved. Such approval at first may be more 
or less academic, but when it has spread 
sufficiently, it will inevitably result in action. 
The activities of the Committee on Coordi- 
nation, in seeking to ascertain the present 
sentiment of the Bar and to stimulate dis- 
cussion of the subject are admirably calcu- 
lated to make the profession familiar with 
the idea and to assist in developing some 
plan which will appeal to the Bar of the 
nation as a whole. We note also that the 
Conference of Bar Association Delegates 
has made Coordination one of its major sub- 


‘jects for discussion, and this indicates a 


powerful aid in the process of education. 


The suggestion in the Committee’s re- 
port that at some date—perhaps an early 
one—an arrangement may be made with 
some fairly well organized State Bar Asso- 
ciation whereby the members of the latter 
will all be members of the American Bar 
Association, is also full of promise. It would 
be a demonstration on a small scale of what 
coordination means and could not fail to 
have an influence on the opinion of the pro- 
fession in other States. If it worked well, 
it would be one of the strongest arguments 
for general coordination. If it did not, it 
would surely reveal weaknesses to be 
guarded against and would thus be of rea! 
value. 

The general attitude of the Committee 
strikes us as wise. It is not seeking to fore- 
close the question, to forestall opinion, to 
hasten action in advance of the general 
opinion of the Bar. By thus hastening 
slowly, it is much more likely to accomplish 
permanently satisfactory results. 


HORACE KENT TENNEY 

The profession and the community in 
which he lived have suffered a severe loss in 
the death of Horace Kent Tenney. In both 
he occupied a position of quiet eminence. 
His high personal character and great pro- 
fessional ability, joined to a personal charm 
of which even the casual acquaintance 
quickly became aware, made their impress 
on all with whom he came in contact. He 
was of the fine spirits of the Bar, and all he 
said and did reflected credit on his chosen 
profession. 

To his associates on the JOURNAL the 
news of his sudden and unexpected death 
brings a sense of deep personal loss. He had 
been one of its Associate Editors for many 
years, succeeding Mr. Bancroft. His interest 
in it was unflagging. His clear, keen intel- 
lect was always at its disposal, in the solu- 
tion of the special problems that arose from 
time to time. His fine literary sense, ex- 
hibited in his own too rare contributions, 
made his judgment of exceptional value. 
And, not least of all, his rare personality 
made association with him in the work a de- 
lightful experience. 

Space is here lacking for the expression of 
an appreciation of Mr. Tenney which may hope 
to do even a scant measure of justice to the 
man and the lawyer. We can only record here 
the sorrow of his associates at his untimely 
passing. 
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By Hon. WiLtiAmM D. MITCHELL 
Attorney General of the United States 


HIS is a fitting time to render an account to ment rather than prosecution we were beginning at 

the legal profession and perhaps to a wider’ the wrong end, but the penal system is a vital part 

audience, of what has been done during the of the administration of criminal justice, the need 
last three and one-half years to improve the admin-_ for its reorganization was pressing, and the reme- 
istration of criminal dies were not obscure. 
justice by our Federal Within three months a 
complete plan for the 
reorganization of the 
federal penal system 
was laid before the 
Congress where it re- 
ceived prompt support 
and became law. It in- 
cluded an overhauling 
of the Prison Bureau, 
reorganization of fed- 
eral penal institutions, 
construction of new 
prisons and _ reforma- 
tories, development of 
prison camps to _ re- 
lieve congestion in 
walled institutions, and 
furnish healthful out- 
door work for prison- 
ers of a kind for which 
no money was provided 
to pay labor, modern- 
izing the parole system 
and the probation sys- 
tem, dealing with the 
dificult problem of 
useful employment of 
prisoners in a way 
meeting the support of 
labor, and diversifying 
that employment to re- 
lieve the competitive 
burden on private in- 
dustry. More has been 
done in the past three 


Government. 
Plans for Reform 


At the beginning 
of this administration, 
high hopes were enter- 
tained for noteworthy 
progress in this direc- 
tion. In the first para- 
graph of his inaugural 
address President 
Hoover directed atten- 
tion to this subject. 
This is what he said: 

“Crime is increasing. 
Confidence in rigid and 
speedy justice is decreasing. 

“Reform, reorganization 
and strengthening of our 
whole judicial and enforce- 
ment system both in civil 
and criminal sides have been 
advocated for years’ by 
statesmen, judges, and bar 
associations. First steps to- 
ward that end should not 
longer be delayed. Rigid 
and expeditious justice is the 
first safeguard of freedom, 
the basis of all ordered lib- 
erty, the vital force of prog- 
ress. 

“Justice must not fail 
because the agencies of en- 
forcement are either de- 
linquent or inefficiently or- 
ganized. To consider these 
evils, to find their remedy, is 
the most sore necessity of 








our times.” years to. rehabilitate 
The stage seemed Harris & Ewing the penal system of the 

set for real accomplish- HON. WILLIAM D. MITCHELL Federal Government, 
ment. roe ama. =" ea ee a a3 than in the previous 
Reorganization of the Penal System quarter of a century, so that today without ex- 


travagance or undue expenditures it stands as a 
model in this field. 
Interruption of Reforms by Economic Disaster 


“Address delivered at the Annual Meeting of the American Bar Asso- if circumstances had allowed us tO gO On and 
ciation, at Washington, D. C., on the afternoon of Thursday, October 13. deal as comprehensively with other branches of the 


The first point of attack was the federal penal 
system. It may seem that in dealing first with punish- 
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federal system for the administration of criminal 
justice, our record of progress would have been 
more impressive, but you all know what happened 
before the close of 1929. Economic disaster shook 
the civilized world. From that time on, problems 
even more pressing than reform in the administra- 
tion of justice engaged the attention of the nation. 
During each session the Congress was confronted 
with questions of reconstruction, taxation, farm 
relief, credit measures, economy, unemployment, 
appropriations, and finance. It was quite hopeless 
to expect the attention of the Congress in any con- 
siderable degree to reforms in criminal procedure, 
certainly not to reforms involving any drain on the 
public treasury or any of a controversial nature re- 
quiring extended consideration and debate. 

The first aim of those interested in the public 
welfare was to have Congress dispose promptly of 
the reconstruction and relief program and then ad- 
journ so as to relieve industry of uncertainty. 
Nevertheless, the President did not wholly abandon 
his efforts for reform in the administration of jus- 
tice. In February last he presented to the Congress 
a special message, calling attention to the need 
for changes in our judicial machinery, in the hope 
that the Congress would find time to deal with 
some of his suggestions. He limited his proposals 
to avoid controversial subjects, and pressed only 
those tending to decrease the burden on the pub- 
lic treasury. 


Review of Some Specific Proposals of This 
Administration 


Let me refer to some of the legislation pro- 
posed by this administration which has_ been 
adopted or which is still pending and deserves your 
consideration. 


Transfer of Prohibition Unit to Justice 
Department 


One administrative improvement enacted into 
law was the transfer to the Department of Justice 
of the prohibition unit, an agency for the detection 
of offenders. As the public mind has now turned 
to consideration of the merits of the prohibition 
system, rather than to the method of its enforce- 
ment, it is enough to say that this transfer was a 
difficult administrative task and consumed much 
time and energy of officials of the Department, but 
was executed smoothly. As to its effect, I am satis- 
fied to rest on a statement by Senator Norris, of 
Nebraska, Chairman of the Judiciary Committee 
of the Senate, made in that body on the eleventh of 
last July, and which comes from a source none too 
friendly to this administration. He said: 

“I wish to digress here, Mr. President, to say that I 
believe the fairest attempt to enforce prohibition that has 
been made, so far as I am able to see, has come under that 
law and under this administration. Abuses which appeared 
to me to be sufficient to cause the failure of any law have 
to a great extent been remedied;” 


Juvenile Delinquents 


Our methods of dealing with juvenile de- 
linquents have been completely overhauled. It 
came to my attention in 1929 that annually more 
than two thousand juveniles came into federal cus- 
tody, charged with federal offenses, and were put 
through the regular mill of federal criminal prose- 
cution. Recognizing that the Federal Government 
is not equipped to deal adequately with them; that 
the number of juveniles in any single judicial dis- 


trict is not large enough to justify the organiza- 
tion of federal juvenile courts; that the federal 
penal institutions are not of such a nature as to 
deal properly with these delinquents; that the ex- 
pense of caring for them is a primary obligation on 
the communities which produced them rather than 
on the nation at large; and above all, that the wel- 
fare of these children demands that they be cared 
for in their home communities and by local 
agencies, the policy of the Department of Justice 
in respect to these cases was remodeled and legis- 
lation was obtained authorizing the Attorney Gen- 
eral to forego prosecution of persons under twenty- 
one years of age and return them to the custody 
of the state authorities in their home communities. 
Administrative steps have been taken, with the co- 
operation of the Bureau of Child Weifare in the 
Labor Department, probation officers, anda state 
agencies for the care of juveniles so that these chil- 
dren may be properly dealt with, expense and con- 
gestion in the federal courts reduced, and the pub- 
lic welfare served. 


Probation System 


Legislation for the development of the proba- 
tion system was obtained. Three years ago about 
four thousand persons were on probation, but by 
July 30, 1932, over twenty-three thousand persons 
convicted in federal courts were under probation 
supervision and being given a chance to become 
useful citizens. 


Alternate Jurors 


In the field of procedure a bill was passed, pro- 
viding that in criminal trials in federal courts which 
are likely to be protracted, two alternate jurors may 
be sworn, to hear the evidence, and be substituted 
if regular jurors become incapacitated, and thus 
avoid the expense to the Government, the courts, 
and the accused, of long trials which go for naught 
because of the illness or incapacity of a juryman. 


Waiver of Indictment by the Accused 


A bill now pending permits persons accused of 
felonies, to waive the requirement of indictment by 
grand jury and consent to prosecution on informa- 
tion filed by the prosecuting attorney. That bill has 
been passed by the Senate and awaits action by the 
House of Representatives. The measure in its 
original form related only to accused persons ready 
to plead guilty... The bill as passed by the Senate 
and reported out by the Judiciary Committee of 
the House, includes as well those accused persons 
who expect to stand trial. There is no sound ob- 
jection to this legislation. Accused persons often 
languish in jail for months waiting for a session of 
the grand jury, although they are ready to plead 
guilty and commence the service of their sentences. 
Allowing them to do so on an information instead 
of an indictment relieves the Government of ex- 
pense, advances the day when the accused may 
complete the expiation of his offense, does away 
with the necessity for preliminary hearings and 
grand jury proceedings. It is in the interest of 
economy and the speedy administration of justice. 
The recent decision of the Supreme Court respect- 
ing waiver of trial by jury indicates there is no 
constitutional objection to the measure. A minority 
of the House Judiciary Committee has filed an ad- 
verse report, their argument being that the prose- 
cution of felonies by information without an in- 
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dictment may result in oppression of the accused. 
The measure as it stands carefully safeguards the 
rights of the accused. The filing of the information 
requires the consent of the accused. It may only 
be filed with leave of the court and after the ac- 
cused has had the advice of counsel. In many 
states prosecution of felonies by information is per- 
iitted without the consent of the accused. I have 
ieports from the Attorneys General of each of those 
states to the effect that this system works without 
oppression or injustice. 


Invalidity of Indictments Through Disqualification 
of Grand Jurors 


Another measure introduced at the request of 
Department of Justice and now pending, is directed 
at the subject of invalidity of indictments through 
the disqualification of grand jurors. Many in- 
stances have occurred where indictments returned 
after long and expensive hearings have been in- 
validated by the discovery of the presence on the 
grand jury of a single ineligible juror. Often the 
objection is not sustained until the case reaches an 
appellate court, and meanwhile the Statute of Limi- 
tations may have barred another indictment. De- 
lays in raising the objection are deliberately in- 
curred to allow the Statute to run. This bill 
provides that a motion to quash an indictment be- 
cause of irregularity in drawing or empaneling a 
grand jury, or upon the ground of disqualification 
of a grand juror, must be made before or within 
ten days after the defendant is presented for ar- 
raignment. To prevent the Statute of Limitations 
running before the question is finally decided, it 
provides that where such a motion is made, the run- 
ning of the statute shall be tolled until the termina- 
tion of the term of court next subsequent to final 
judgment on the motion. It provides that the in- 
dictment shall not be quashed upon the ground of 
the presence of an unqualified juror, if it appears 
that twelve or more qualified jurors concurred in 
finding the indictment, that being a constitutional 
grand jury. 

The measure fully protects the secrecy of 
grand jury proceedings. It prevents an inquiry 
into the votes of individual jurors, and provides 
only that a record be made of the total number of 
grand jurors voting for the indictment, and if the 
number shown to be disqualified, subtracted from 
the number who voted for the indictment, does not 
leave the constitutional minimum of twelve, the 
indictment falls. This measure is fair to the ac- 
cused and will expedite the administration of crim- 
inal justice by diminishing dilatory or technical 
motions. 

Other legislation has been proposed and is 
pending, which time will not permit me to discuss. 


Authorizing Supreme Court to Make Rules for 
Practice in Criminal Cases 

I come now to a pending measure which is 
most important in its promise of speeding up the 
administration of criminal justice in the federal 
courts, and that is the bill authorizing the Supreme 
Court of the United States to make rules of pro- 
cedure in criminal cases after verdicts of guilty. 
The rules would govern the proceedings subsequent 
to verdicts in the district courts and all proceedings 
in the courts of appeals. Many cases have occurred 
in federal courts where from one to three years 
have elapsed after the verdicts of guilty without 


the cases having been finally disposed of, during 
which periods the accused have been at large on 
bail. It is an affront to decent citizens for con- 
victed persons to go at large for such periods be- 
fore their cases are finally disposed of. Nothing 
tends more to discredit the administration of crim- 
inal justice than such delays. They are due to 
a combination of causes such as delays in procur- 
ing transcripts of the evidence, in making and hear- 
ing motions for new trials, or in arrest of judgment, 
in settling bills of exception or preparing narrative 
statements of the evidence, in perfecting the ap- 
peals, in printing the records, and in bringing the 
appeals on for argument after the cases are 
docketed in the courts of appeals. The moment a 
convicted person is released on bail he loses all 
incentive to expedite his own appeal. The prose- 
cuting attorneys have been prone to delay the 
preparation of records, and the courts have been 
too free in granting indulgences and recognizing 
stipulations involving delays. 

These conditions should not exist. The speed 
with which the English courts dispose of criminal 
appeals should shame us into action. The Supreme 
Court of the United States has put an end to delays 
in criminal cases after they reach that tribunal. 
There are many reasons for placing further author- 
ity with the Supreme Court of the United States. 
The proceedings after verdict in the district court 
and through the circuit court of appeals to the 
United States Supreme Court really constitute one 
continuous process which should be dealt with by 
one authority. A statutory code of procedure is 
not flexible. Under it changes prompted by experi- 
ence cannot be made quickly. The pending bill 
preserves the right of appeal where it now exists 
but leaves to the rules the procedure and method 
and the time of taking the various steps, and the 
regulation of the right to bail and supersedeas 
after conviction, which is not a constitutional right, 
in order to give a convicted person an incentive to 
expedite his appeal. 

A bill endorsed by this Assocation, to authorize 
the Supreme Court to establish rules of practice 
and procedure in civil cases has long been pending 
in Congress. You will note that the bill relating 
to criminal procedure deals only with proceedings 
after verdict. The bill applicable to civil cases has 
met objection in the Senate because of the claim 
that it would destroy the conformity between the 
practice in the federal courts and in the state courts 
in the respective states. That objection is not valid 
as to this measure as there is now no conformity in 
criminal cases. It has passed the Senate and is 
now pending in the House. Its enactment promises 
sweeping reforms in the interest of speeding the 
final disposition of criminal cases. It is fair to the 
accused and should operate to reduce the cost of 
his appeal. 

Practical Methods of Accomplishing Reforms 


This review of some of our recent efforts to re- 
form criminal procedure in the federal courts has been 
made with the deliberate purpose of illustrating what 
I believe to be the only practical method of ac- 
complishing reforms. I am not one of those who 
believe that our system of administering criminal 
justice is fundamentally defective, and such experi- 
ence as I have had with the difficulties of obtain- 
ing united support for any legislation leads to the 
conclusion that we can do better by attacking the 
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problem in detail by numbers of separate reform 
measures, each limited in its scope, instead of at- 
tempting a complete upheaval. In his message of 
last February President Hoover said this: 

“Reform in judicial procedure is, for many reasons, a 
slow process. It is not to be brought about by any single 
measure. It can best be accomplished by dealing with the 
subject step by step, the sum of which, in the course of 
time, will result in definite improvement. Taken together, 
the proposals above outlined offer an opportunity for sub- 
stantial improvement in the administration of justice. 
They tend to decrease the burden on the Public Treasury 
and upon litigants. None of them requires consequential 
increase in expenditures. They would reduce crime.” 

Turning to broader aspects of the subject, it 
appears that there is too big a gap between re- 
search and recommendation on the one hand and 
practical results in the form of concrete legislation 
on the other. We have ample data on which to 
formulate measures of reform. Our libraries are 
crowded with volumes of investigations, reports of 
committees and commissions, and general conclu- 
sions. Our difficulty seems to be in seizing hold of 
this material and drafting concrete and practical 
measures which have a chance of enactment. It 
may be that those who are skilled in research are 
not always endowed with the training, or sense of 
proportion, or practical experience with legislative 
bodies, which enables them to translate their gen- 
eral conclusions into a statute, and that the mem- 
bers of the profession, who are active in its practice 
or on the bench, are the ones who must take hold 
of these problems where our institutes and founda- 
tions for research leave them, and carry them on 
to practical achievement. It may seem that the 
Attorney General of the United States should be 
in a good position to prepare and present concrete 
proposals for federal legislation, but he is not. 
True, he has ample opportunity to acquire experi- 
ence. In the fiscal year just closed, ninety-two 
thousand criminal cases were begun in the federal 
courts as compared with eighty-three thousand in 
the previous year, and ninety-six thousand criminal 
cases were finally disposed of as against ninety-one 
thousand in the previous year. When I assumed 
my present post there were, in round figures, 
twenty-five thousand convicted persons under re- 
straint for violation of federal law. On June 30, 
1932, this number had risen to fifty-three thousand. 
It is not lack of experience with the practical side 
of the subject that troubles the Attorneys General. 
Their real difficulty is that they are overwhelmed 
with administrative tasks and the routine of their 
office, and with the supervision of the vast civil 
and criminal litigation of the Government. If the 
Attorney General had a double who could sit at his 
elbow, observe all that is going on, learn all that 
the head of the Department does about the admin- 
istration of criminal justice and then had the time, 
free from responsibilities and administrative pres- 
sure, to reflect, study, and translate experience into 
proposals for reform, more would be done. 

When a Republican President tenders the post 
of Attorney General to one classified somewhat 
teasingly by friends as a congenital Democrat, his 
action can only be interpreted as a special mandate 
to treat the administration of justice as a non- 
partisan matter, to consider in each case only the 
facts and the law, and to give those with power or 
position of whatever kind, no more considerate 
treatment than is extended to the humblest citizen. 
We have endeavored to guide our course along 


those lines. There is nothing of reform in that. 
The use of the word “reform” would imply a lack 
of similar effort by predecessors who have striven 
for impartial administration of justice. We do hope 
we have strengthened, at least not diminished, the 
confidence of the public in the integrity of the fed- 
eral machinery of justice. Lawyers and judges 
understand, but I sometimes wonder if the general 
public really notices such things and appreciates 
such efforts. Refusal to grant special favors to 
those of position or power often makes enemies for 
an administration. Yet, whether such a course has 
strengthened the confidence of the peopie in the 
course of justice is uncertain, as a refusal is not a 
matter susceptible of publicity. On the other hand, 
persons having political grudges or personal spites 
to vent, or selfish interests to serve, are forever 
running to the law officers, insisting that someone 
be prosecuted, and while despising the motives of 
such persons, and reluctant to be used as catspaws 
for their venom, we have to proceed if guilt is dis- 
closed. If in any case truth and justice demand 
that the accused go free, we may be subjected to a 
sort of intimidation and our motives and integrity 
publicly impugned. 

Altogether the road of law officers of Govern- 
ment is a rough one, and it has no ending. The 
battle must go on. May this nation never have 
cause to lose confidence in the integrity of its ma- 
chinery of justice. 

If I could be granted one good wish for all 
of my successors, it would be that each of them, 
in the struggle to keep politics out of justice, and 
for the impartial application of the law to all per- 
sons, will have that unwavering support from his 
chief which our President has extended to me. 





A Great Annual Meeting 
(From Ohio Bulletin and Law Reporter, 
October 17) 

Not since its historic meeting across the seas 
has the American Bar Association held a conven- 
tion that is likely to live so long in the memory of 
those attending as the meeting held in Washington 
last week. 

Gathered at the “hearthstone of the nation” the 
visiting lawyers participated in a number of events 
of surpassing interest to the professional mind, and 
so intent were they on those events that they for- 
got to include in the unofficial program many forms 
of entertainment which reflect little credit on the 
Bar. 

Chief event of interest, undoubtedly, was the 
laying of the cornerstone of the magnificent new 
United States Supreme Court building, at an im- 
pressive ceremony participated in by the President 
of the United States, the members of the Supreme 
Court, and John W. Davis, leading New York law- 
yer, representing the Supreme Court Bar. 

An event attracting no less attention was the 
meeting at Constitution Hall the evening before, 
at which President Hoover and Chief Justice 
Hughes both addressed the Bar. It must be said 
here to the credit of Guy A. Thompson, St. Louis, 
president of the Association, that he acquitted him- 
self with dignity and honor to the profession at 
both of these events, where one less used to the 
presence of greatness might have committed un- 
pardonable blunders. 
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to address you thus fraternally. If as lawyers 

you would seek a precedent, let me cite that 
of a departed friend and brother bencher of the 
Middle Temple, Mr. Joseph Choate, who, when 
ambassador, began a speech to Members of the 
English Bar to their great delight with the words, 
“Brothers All.” 

Before I proceed further, I must express my 
warm gratitude to you, Mr. President, and to the 
members of the American Bar Association for the 
distinguished honor conferred by your invitation 
to me, as a representative of the English Law, to 
pay a visit to America on this memorable occasion. 
The honor is the more highly valued because it 
is intended as a tribute to English law, to the 
great English judges of the past, and the English 
Bench and Bar of the present day. I would beg 
you to accept the most cordial thanks of English 
lawyers. We profoundly appreciate your thought 
of us, it adds strength to the already powerful link 
between Americans and Britons in our joint ven- 
eration of the old historic common law of England. 

I rejoice whole-heartedly at the opportunity 
of again coming into close and friendly contact 
with American lawyers. I recall the eventful days 
of the Great War, my mind is crowded with 
memories of the unvarying courtesy and charming 
hospitality of the American legal profession to me 
throughout my various experiences in America 
during the war. Even before America joined in 
the war Chief Justice White, Mr. Joseph Choate, 
Mr. Elihu Root, Mr. Justice Hughes, as your pres- 
ent Chief Justice then was, Mr. John W. Davis, 
and many other distinguished members of the 
American Bench and Bar, managed without in- 
fringing the laws of neutrality to convey their 
sympathy with my country in the tremendous 
struggles of those years. Later, when our nations 
were pursuing a common aim stirred by the same 
spirit and in closest cooperation to attain the de- 
sired end, I have the happiest recollections of my 
association with America and American lawyers. 
I pray you to forgive these personal reminiscences. 
[ could not refrain from them in this company of 
American lawyers. 

The English Bar will never forget the visit of 
the American Bar Association to them in 1924. It 
was a unique visit of one Bar to another. It can 
never be equalled, except between us_ [nglish- 
speaking nations. Although I was in India I fol- 
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lowed the proceedings with the keenest interest. 
We in England especially cherish the glowing 
tribute paid by the American Bar to our common 
traditions, and to the old common law during this 
visit. Especially do we love to recall the generous 
and eloquent speech of Chief Justice Hughes at 
Westminster Hall when he said that “This com- 
pany of American lawyers come with reverence 
and gladness to this ancestral roof tree of our law.” 
Founded as it is upon o!d customs of a freedom- 
loving people, based on high moral principle, it 
has been expounded and administered through the 
ages by wise and just men. They never departed 
from the ethical principles of the law, yet they 
managed to expand and extend the law to meet 
new conditions as the nation developed and ad- 
vanced. 

Its traditions and its history are our common 
heritage. We know from your great jurists that 
this old law is an ever continuing source of mutual 
pride and is in itself a bond of sympathy, good 
will and friendship between us. It is a moral link 
which will never, I trust, be broken, but will 
always continue to increase in strength. 

Tempting as the subject is, I must not dilate 
further upon it tonight. I am content to leave it 
to the heights to which it was raised by your Chief 
Justice and others during the memorable visit to 
England. In leaving the subject I do most ear- 
nestly desire to impress upon you that we through- 
out the British Commonwealth of Nations rejoice 
whole-heartedly that you and we have this great 
common bond. 

In witnessing the great ceremony of yester- 
day, simple in its form, yet striking in its dignity, 
I felt that I was not merely attending as a guest 
from another country, I was moved in listening to 
the great speeches by the inspiration that, as an 
English lawyer, I was.by training and sentiment 
in complete harmony with the judges and Bar of 
the United States. Our legal systems although 
differing widely in many respects, yet follow 
closely in the great principles that are the founda- 
tion of our jurisprudence. The Supreme: Court is 
justly famed throughout the world, but without 
fear of challenge or contradiction, I assert that it 
is nowhere as honored as in Great Britain. May I 
add in this distinguished assembly with apology 
for the introduction of a personal reminiscence 
that I have always cherished the memory ot sit- 
ting one afternoon with the Supreme Court by the 
invitation of Chief Justice White and his then col- 
leagues. It was a charming act of delicate 
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courtesy, an honor paid, not to me personally, but 
to the Office of Lord Chief Justice of England, 
which I then held. 

In gazing at the structure and picturing it in 
completion as a noble edifice consecrated to justice, 
built of marble and steel, symbols of its strength 
and durability, I was cheered by the thought that 
the original rock foundation was the old common 
law; it swept me to Westminster Hall with all our 
common traditions and history, with the ghosts of 
Bacon, Strafford, Charles the First, and others 
flitting across its floor. It remained the seat of 
the old courts of common law until fifty years ago. 

It is interesting to recall that this occasion of 
laying the corner stone of your new Supreme 
Court buildings practically synchronises with the 
fiftieth anniversary, the jubilee of the opening of 
the Royal Courts of Justice in London. Some 
forty years’ agitation by the Law Society led to the 
removal of the Kings Bench Courts from West- 
minster, and the Chancery Courts from Lincoln’s 
Inn. The great new building with its eight hun- 
dred rooms was opened by Queen Victoria in 1882, 
and Her Majesty in the course of the ceremony, 
took her seat on the Bench. This had never oc- 
curred since the days of the Plantaganets. 

The removal from Westminster was a notable 
landmark in the history of our Law for not only 
was the location of the Courts changed, not only 
were Common Law and Chancery Courts grouped 
under one roof, as part of the new “Supreme Court 
of Judicature,” but sweeping alterations were made, 
especially in procedure, with the object of minimiz- 
ing the inconvenience, loss of time and expense, 
caused by many technical rules of pleading and 
procedure. 

It would indeed be regrettable if it should be 
thought that these grievances were in any sense 
occasioned by the principles of the old Common 
Law, or of the Courts of Equity. You are well 
aware that it was rather the consequence of too 
slavish adherence to precedent, created by the skill 
and the ingenuity of the pleaders. Yet Heaven 
forbid that we should attempt to belittle their 
services. Accurate and skillful drafting should 
never be regarded lightly by lawyers and certainly 
not by Judges, but subtlety and capacity in these 
directions should not be allowed to overshadow or 
defeat the true aim of the law—namely to do 
justice. The law exists to guide justice, to regu- 
late it, to systematise it. It is the invaluable and 
indispensable aid to justice and would utterly fail 
in its purpose if in the result it did not produce 
wise and just conclusions. 

One of the main objects of the great reforms 
was to drive through technicalities and reach the 
merits of the case and adjudicate upon them as 
evidenced before the tribunal. The purpose was 
to avoid postponement or rendering a trial abortive 
merely because of technical rules of procedure 
whenever it could be avoided. These changes were 
intended to quicken yet not to hurry justice. 
There is little as certain as that in the law undue 
haste tends to imperil justice, yet justice should 
not be unduly delayed, for delay may even be a 
greater enemy. I can only glance today at the 
measure of these reforms. 

It is dangerous to generalize in legal matters 
but time does not permit of more than very brief 


and incomplete observations. I am sure that I 
shall not be misunderstood by this audience and 
that they will forgive me if I only give a scanty 
sketch of the great changes then made. As the 
years have passed further reforms have been in- 
troduced, and always with the same object in view 
—that is the pursuit of justice. Far from perfect, 
our system of legal administration still requires 
reform. Now-a-days with quicker transit and 
communications the law with us must speed up 
to keep better step with the needs of an ever- 
advancing nation. 

I am the more beholden to you for the privi- 
lege of addressing you because it affords me the 
opportunity of uttering some reflections on the 
profession of the law. You will bear in mind that 
I am now able to survey it from a more detached 
position than those more actively engaged in it. 
It is by no means certain that I can judge the pro- 
fession with the strict impartiality to be desired, 
notwithstanding my judicial experience, for I owe 
it a deep debt of gratitude and I rejoice at every 
opportunity of expressing it. 

The law is in itself a valuable education, not 
only for the purpose of practice but because it de- 
velops character, enriches the mental outlook and 
elevates the moral attitude. (Law does not stand 
still, for it follows in the wake of civilization and 
may at times even lead it.) It teaches the control 
and regulation of man’s relation to the State and 
the relation of men to each other. It ensures 
liberty and yet controls it, for it restricts action in 
order to give security to the rights of others, as it 
must in a well-regulated and orderly state. In the 
language once used by Mr. Gladstone it “is the 
venerable emblem of the union of mankind in 
Society.” 

As a mental training the profession of the law 
takes a high place among the learned professsions. 
It teaches to expound with lucidity, to reach the 
heart of problems, to apply the principles of law, 
to form an unbiased judgment of relative rights. 
These are valuable attributes of the mind. In 
addition it rightly demands a high standard of con- 
duct from a member of the Bar to the court, to 
his clients, to his colleagues, and to himself, which 
leads him to bear himself fearlessly and honorably 
in any position he may be called upon to fill or any 
part he may have to take. 

To the successful lawyer there will be less 
leisure than may be desired for other studies, yet 
he will gain by extending his intellectual equip- 
ment. I must not dwell upon the many opportuni- 
ties in other directions that are open to the suc- 
cessful lawyer. He may be successful as a man 
of affairs though he may not possess in a high 
degree the qualities that make a good advocate. 
He may develop in political life and fill honored 
places in the administration of his country. His 
training is valuable for the unravelling of consti- 
tutional problems and for understanding legisla- 
tive proposals. It is often said in my country, and 
perhaps also in yours, that too many lawyers sit 
in the legislatures. It may be, yet it should be re- 
membered that they have devoted attention and 
study to qualifying themselves for the position. 

I could not exaggerate the advantage of my 
legal training and experience in administering the 
great sub-continent of India, and in initiating the 
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operation of the new Constitution in 
1921. On my arrival in India I found 
that the leading positions in political 
life were occupied by Indian lawyers, 
many of them trained in England, all of 
them practicing in courts of justice, es- 
tablished under our legal system and 
adjusted to the requirements of India, 
and pleading in English. I would un- 
hesitatingly place in the forefront of our 
achievements in India—the reign of 
peace practically from the time of our 
rule—the introduction of justice under 
our system of laws, of integrity pure 
and undefiled in administration. Eng- 
lish education has proceeded far since 
the days of the Macaulay Minute in 
1835. As it has spread educated men in 
India have learned to speak English re- 
markably well, the flood-gates have 
been opened of English political history, 
of individual freedom, of integrity in 
public service, of English literature, 
with the result that Indian demands are 
for constitutional government in main 
respects similar to our own. 

Ever since 1921 there have been 
provincial legislatures and the central 
legislature. The debates take place in 
English, rarely is a speech made in an- 
other tongue, especially in the Central 
Legislature, where otherwise a member 
from Madras would not understand a 
member for the Punjab, a member from 
Jengal would not understand a member 
from Burma. It is the “lingua franca.” 

At this period in Indian history 
Indians and we are engaged in prepar- 
ing a new constitution. We have had 
conferences with many Indian leaders 
of thought in their country for the pur- 
pose of reaching agreement. We have 
traveled some way in this direction and 
further discussions will take place this 
winter for the purpose of giving effect 
as far as possible to the aims and aspira- 
tions of Indian political leaders. 

To you in America who have had so great 
an experience of federal system, it must be of in- 
terest to follow the present movement for a fed- 
eration of All India. It is the greatest scheme 
ever conceived in the World’s history. It is, I 
verily believe, the hope for the future of India, that 
a wise and beneficent measure of federation should 
be passed. Hitherto All India has consisted of 
British India, with some 280 millions population 
and the ruling states of India with an aggregate 
population of some 70 millions. The states are 
ruled by Indian princes who have treaties with 
the British Crown and who hold a special position 
unknown probably elsewhere in the world. They 
are independent sovereign princes with certain 
limitations upon their sovereignty. At a critical 
moment after the British Government had received 
that admirable report of the Commission presided 
over by Sir John Simon, they announced that they 
would be prepared to join in a federation with 
sritish India. This opened the door at last to the 
practicability of the great ideal of forming a fed- 
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eral government with self-government in the 
provinces. You who know the history of your 
own federal constitution, of all the difficulties and 
complexities of arriving at agreement, may perhaps 
be able to picture the tremendous task of forming 
a federal government in the conditions of all India. 

I can only give you the briefest of sketches of 
India in order that you may understand the prob- 
lem we are seeking to solve, and that you may 
realize that we in England, the Government of 
India and Indian politicians are devoting the 
utmost of our powers and energies to finding a 
peaceful solution of the Indian situation. 

You may already know that among these 353 
millions of people in all India there are many 
diversities of race, creed, caste and language, that 
the relations between the Hindus and the Ma- 
homedans are always a source of anxiety, that it 
is largely owing to the presence of the British that 
open conflicts only occur sporadically. Picture to 
yourselves for a moment only the vast complexi- 
ties of the problems that confront us. I beg you 
to remember whenever you hear attacks upon the 
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3ritish that for more than 150 years they have car- 
ried this burden in the East, that they have taught 
Indians the language of freedom and of constitu- 
tional government, that they have given the ex- 
ample of purity and probity in administration, that 
they have demonstrated the devotion of youth to 
public service in India, that they have consistently 
manifested the desire to conciliate India whilst 
insisting upon the preservation of order according 
to law. Whatever criticism may be directed 
against the British none who examine impartially 
will fail to pay tribute to the wisdom, sagacity and 
beneficence of their rule, notwithstanding that 
errors will have been committed both in policy 
and administration. 

It must not be imagined that it is only we, 
the British, who are concerned with and interested 
in India. All who are interested in world trade 
and particularly in Eastern Affairs both political 
and economic, must be deeply interested in the 
Indian political situation. The world is in turmoil 
and disorder. We who are living can not have ex- 
perienced any parallel. Whatever may have hap- 
pened in the past and however harrowing descrip- 
tions may be of sufferings after wars of which you 
and we have had experience, never has the eco- 
nomic world been so distressed. The world’s hope 
lies for the present in the economic conference and 
in the measures that there may be devised. 

Sut as I stand addressing you, Members of 
the American Bar, familiar with the advantages 
of conference, of debate, of inquiry, of the arbitra- 
ment of reason and am conscious of Mr. Kellogg 
as your chairman, I think of the whispers and 
murmurs of the unquiet in certain parts of the 
world. Reflections come of the various movements 
for the maintenance of peace and above all of the 
pact of Paris often called the Kellogg pact, which 
was devised to perpetuate peace. Mr. Chairman 
your name is associated with this great pact for 
the renunciation of war as an instrument of national 
policy, it condemns recourse to war for the solution 
of international controversy. The nations of the 
world accepted it, and have signed it. They are 
bound by the second article never to seek settle- 
ment or solution of disputes or conflicts except by 
pacific means. 

There are no sanctions in the treaty, but sol- 
emn obligations, all solemnly recorded, and nations 
in their honor are bound to observe them. The 
cynic may observe that their value would lie in 
the capacity to enforce them, and that is absent. 
The answer will be found in world opinion. 

America has taken a prominent part in seek- 
ing to promote disarmament among nations. We 
in England have done our utmost and are still pur- 
suing the same path with you. 

I am speaking to you, thinking with you, feel- 
ing with you as a brother in the law, and as a rep- 
resentative of the law in my country. From the 
moment you invited me to America, throughout the 
transit the sea, ever since my arrival and 
throughout my address to you, one all-embracing 
thought has dominated my mind, and I believe 
yours, and that is, the world situation in its widest 
aspects. I have addressed you on the law, yet in 
all frankness I wish it had been open to me to speak 
on other matters of more immediate consequence, 
but this is not the place, and certainly it is not the 


across 


moment. We have a great common bond as law- 
yers which makes its direct appeal to us all. We 
share great traditions and history, our common 
heritage, we speak the same language and we en- 
joy the same literature, we wish to improve the 
confused and disturbed situations of the world, and 
most earnestly do we wish to make peace secure 
to all nations, to prevent the terrible depredation 
and devastation, the appalling ravage and ruin of 
war. In these matters we stand firmly together, 
we have the same moral outlook and are inspired 
by the same ideals. 

If these aims and ideals are true, as we firmly 
and conscientiously believe, if we have real faith 
in them, if we are convinced they will be a real 
benefit to humanity, I would beg that you the 
American Bar and we in England should most 
earnestly cooperate in striving by every means in 
our power to make them effective, and thus lend 
our assistance by our united efforts to secure peace 
among the nations of the world. 
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AMERICAN BAR ASSOCIATION 


MEDAL 


PRESENTED 


Hi American Bar Association 

Medal, awarded each year to 

one who has rendered conspicu- 
ous service to the cause of Amer- 
ican Jurisprudence, was presented at 
the Friday afternoon session to 
John Henry Wigmore, distinguished 
teacher of the law, legal scholar of 
world-wide reputation, author of 
authoritative works in the field of 
English and American Law, capable 
administrator, and _ indefatigable 
and constant promoter of a wider 
knowledge of the laws and systems 
of foreign nations among his fellow 
lawyers of America. 

Hon. Henry Upson Sims, former 
President of the American Bar As- 
sociation, presided on this occasion. 
The presentation was made by Hon. 
J. Weston Allen, Chairman of the 
Committee on Award of the Amer- 
ican Bar Association Medal. An- 
nouncement of the name of the one 
chosen for this special honor was 
greeted with great applause, 
Dean Wigmore’s claims to distinc- 


as 


tion have long been fully recog- 
nized. In presenting the medal, 
Chairman Allen spoke as. follows: 


“John Henry Wigmore: The Bar 
of America has long recognized you 
as one of its foremost teachers. and 
scholars. Your life has been one of 
devoted service to the cause of legal 


education, first, in Japan, and for 
more than a generation, as professor 
and dean of the Law School of 
Northwestern University. Under 


your guidance that institution with 
constantly advancing scholastic 
standards, has taken its place 
among the foremost law schools in 
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the country. Today, thousands of 
lawyers, who have gone out from 
its are bearing witness to the sound legal 
principles and high ideals which you have incul- 
cated in your students and they will welcome this 
recognition of those qualities which have endeared 
you to them. It is doubtful if any. greater service 
can be rendered to the maintenance of our institu- 
tions than a lifetime devoted to the teaching of 
those who are to practice before our courts or wear 
the robes of the judiciary. 

“But it is not for this alone that we honor you 
today. Your zeal in the work of teaching and in 
your administrative duties, has not retarded, but 
stimulated your exhaustive study and interpreta- 
tion of the law in your chosen field. 

“After eleven years of tireless research and 
painstaking statement of principle and authority, 
in 1904-1905 you published your Treatise on the 
Law of Evidence, which for a quarter of a century 
has been recognized as authoritative, and has been 


doors, 
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the handbook of judges and lawyers, not only in 
this country, but in England. In recognition of 
this and other material contributions to our legal 
literature, typifying a life devoted to the service 
of your profession, the American Bar Association 
bestows upon you this medal, which is given only 
to one who has rendered conspicuous service to the 
cause of American jurisprudence.” 
Col. Wigmore replied as follows: 


“Mr. Chairman and Fellow-members of the As- 
sociation: I am indeed overwhelmed at being se- 
lected for the bestowal of this mark of high appro- 
bation from my brethren of the Bar. As I reflect 
on the scores of able and zealous minds in our 
profession that are today contributing valuably by 
pen and by tongue to the progress of the law, I 
realize that I should accept this award only as 
symbolic of the recognition which you desire to ac- 
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cord to this extensive aggregate of sincere and use- 
ful effort. 

“When I was admitted to this Association, now 
nearly forty years ago, the Association was not 
much more than a select and congenial fellowship 
of a few hundred lawyers. But since that time we 
of the earlier days have seen it grow and expand 
almost incredibly. Its numbers have enlarged 
nearly a hundred times. Its annual meetings have 
expanded from two days to two weeks. Its topics 
have broadened to include the whole range of the 
law and most of all its consciousness of professional 
duty and professional power has increased by leaps 
and bounds. It has written its ideals larger and 
larger. There is indeed a yet greater future still 
to be attained both in power and in ideals. But it 
has now begun to speak the voice of the profession 
as a whole. 

“And because it speaks, in this award, the voice 
of commendation for a fellow-member, this medal 
must be a perpetual symbol of encouragement to 
all brethren of the Bar who are laboring for the 
highest interests of the profession in its task of 
administering justice in this nation.” 


Col. Wigmore is too well known to render a 
biographical sketch necessary here. It is believed, 
however, that a striking demonstration of the re- 
spect and admiration for his attainments furnished 
on another occasion may be interesting to the mem- 
bers of the Association. We refer to the Memorial 
proposing him as a member of the Permanent Court 
of International Justice not so long ago: a docu- 
ment signed by many outstanding legal scholars 
and leading members of the Bench and Bar all over 
the country. The emphasis in this Memorial is of 
course on his special qualifications for this position, 
but it also gives an idea of his wide interests and 
comprehensive scholarship. From it we have taken 
the following extracts: 

“When speaking for a friend it is easy, indeed 
natural, to resort to superlatives. In this case, how- 
ever, it is hard to avoid them; for Wigmore is him- 
self superlative. Those of us who have worked with 
him have been astounded by the volume and rapid- 
ity of his work. He moves with a cyclopean stride 
and with unhurried composure. That this state- 
ment is not a mere exaggeration may be quickly 
verified. Let one spend an hour or two in turning 
the pages of Wigmore’s five-volume Treatise on 
I-vidence. Let it be remembered that most of this 
magnum opus (which in its second edition con- 
tains more than five thousand ample pages) was 
written by a man who had not yet reached the age 
of forty and was brought to completion within the 
span of a few years; that it is based on a personal 
examination of many thousands of cases; and that 
it is not a mere reportorial stringing together of 
fragments, but is an acutely critical and compre- 
hensive statement of one of the most important de- 
partments of Anglo-American law in all its aspects 
of history, policy, doctrine, and rule. It stands 
today after more than twenty-five years as one of 
the most frequently cited books of American law. 
It is beyond question one of the greatest intellec- 
tual achievements in legal writing of any age. 

“It is well known that Dean Wigmore in the 
field of legal authorship occupies a position of high 
distinction. This is due chiefly to his treatise on 


Evidence, but not alone, since his chief work is 
only an important fraction of his total literary out- 
put. In addition to books there are known to be 
seven extensive volumes of opera minora. There 
are probably hundreds of other miscellaneous un- 
collected items. In fecundity and range of creation, 
Wigmore has been compared with the late Josef 
Kohler. Kohler was an authority in bankruptcy 
and patent law, something of a musician and poet, 
and much else. In many ways, Wigmore’s literary 
style, legal and non-legal interests and activities, 
and dynamic force are comparable to Kohler’s; but 
we cannot here follow up the parallel. > 


The Memorial continues with a detailed state- 
ment of the great work Dean Wigmore has done in 
making the works of foreign legal scholars available 
to English and American readers. It adds: 

“Secondly, as evidence of Dean Wigmore’s spe- 
cial fitness for the World Court, we may point to 
his efforts in various ways in collaboration with 
foreign jurists, in European movements for unifica- 
tion of law. The extent of these activities is better 
known in Europe than here, and we do not feel 
competent to enter into deails. It is enough to call 
attention to his part in the work of |’Institut Inter- 
national de Coopération Intellectuelle (See ‘Pro- 
priété Scientifique,’ Paris, 1929, pp. 25, 232, 242). 

“Thirdly, we may point to Dean Wigmore’s re- 
searches in the field of comparative law. Here we 
encounter his monograph on the medieval develop- 
ment of the ‘Pledge Idea,’ his studies in Japanese 
law, the ‘Evolution of Law Series’ (dealing with 
legal ethnology), and his recent three-volume work 
entitled ‘Panorama of the World’s Legal Sys- 
ne 

“No one having even the slightest knowledge 
of the stupendous range of Dean Wigmore’s labors 
and interests in the field of law will question his 
competence and technical equipment for a place on 
the bench of the World Court. But a good lawyer 
may be a bad neighbor. Mr. Wigmore is not only 
a good lawyer, but he is also a good neighbor. He 
is a good neighbor alike to the great and io the 
little. In his own personal tastes, standards, and 
outlook, he is an aristocrat; in his contacts with 
others he is the most democratic and liberal of men. 
He overlooks shortcomings in others that he does 
not tolerate in himself. There is a deep strain of 
Irish blood running through his veins which makes 
inevitable for him strong loyalties and enduring 
friendships. An acquaintance has said of him that 
Wigmore reminded him of a doctor who caught all 
his patients’ diseases, in this that Wigmore enters 
with all his heart into the needs, the problems, the 
difficulties, and the ambitions of all of those who 
come to him. It is literally true that he has been 
the generous and indulgent father and brother to 
thousands whose careers have been turned or af- 
fected by his help. Those of us who know him best 
cannot put aside the feeling that great as have been 
Wigmore’s achievements as a legal scholar, his 
worth as a citizen, as a neighbor, as a colleague, as 
a friend, as a mere human being, is not to be rated 


less. “ 











ARE WE OBSERVING THE NATURAL LAWS 
THAT GOVERN GOVERNMENTS? 





It Cannot Be That in a Universe of Natural Law There Is One Hiatus and That There Is No 
Law to Govern the Development of the Structure and the Operation of the Machinery 
of a Thing So Indispensable as Economic and Political Government — Lack of 
Recognition of This Fact Is the Point of Our Colossal Failure in This Impor- 
tant Field—Need for Increasing Responsibility of Smaller Units of Gov- 
ernment—Impossible Tasks Imposed upon the Federal Organization— 

The Next Field for Human Genius to Display Its Greatest Capacity* 





By Hon. Hatton W. SUMNERS 
Chairman, Judiciary Committee, House of Representatives 


HIS is a very pertinent, practical question to 

ask ourselves, especially in our present situa- 

tion. Are we being guided by fundamental 
principles in operating our system of government? 
Are we violating the fundamental principles, the 
laws of nature, the laws of God, which govern 
governments? 

In any other field éxcept that of government, 
a similar question in a similar situation would not 
even arise. No person who did not want the repu- 
tation of being foolish would ask it. But the aver- 
age citizen, the average public official, does not 
recognize that there are any natural laws which 
limit his discretion as to government, or give direc- 
tion to public policy. 

I come of an educated ancestry from the far 
back woods. They were a great people who lived 
there. I had read of many things, and as I came 
out, things were interesting to me. I learned how 
to see with my eyes the functioning machinery of 
the world. Of all the things I have ever seen, this 
attitude toward our governmental problems is the 
most remarkable thing I have ever looked upon. 

During my contact with government, assisting 
in operating its functioning machinery, I have been 
especially interested, from a practical standpoint, 
in observing the working out of the natural laws 
which govern governments, the nature of govern- 
ment, and its place in the scheme of things. 

The study of the origin and development of 
our own system of government, and of the effect 
of various policies of government upon the gov- 
ernmental capacity of the people, and upon the 
efficiency of its functioning machinery, is, of course, 
especially interesting. 

When one gets beyond the barrier constituted 
by the mythological tales rather generally accepted, 
which accredit the origin of our government to the 
will and wisdom of some wise human beings, 
famous in our own history, and sees the gradual 
evolution of our constitution under natural pro- 
cesses from the first century, when Tacitus gives 
us that wonderful glimpse of it, operating among 
the Anglo Saxons four centuries before they went 
to England, the study becomes fascinating beyond 


*Address delivered at the Annual Meeting of the American Bar Asso- 
ciation, at Washington, D. C., on the afternoon of Friday, October 14. 


measure. In order to understand the nature of 
that with regard to which we must deal, and how 
intelligently to deal with it, we must know that 
while the Fathers were great men, they were not 
the creators of our Constitution any more than 
they were the creators of the language in which its 
provisions are stated. Our Constitution came from 
a higher source than that. 

No human being ever wrote, in a creative 
sense, the constitution of a living government. 
Many peoples have borrowed our Constitution, the 
document, but they have never operated a govern- 
ment under it, because it never became their con- 
stitution. It could not become their ccustitution. 
It had not grown up out of their governmental 
concepts and governmental instincts. It was not 
rooted there. It was never more than a document. 

I would not detract one iota from the legiti- 
mate fame of the Fathers, who, within the limita- 
ions imposed upon human genius, did a great 
service, entitling them to everlasting gratitude. 

But we must not be confused as to what is our 
task and the nature of that task by accrediting to 
human genius, however great, that which nature 
has withheld from human genius, the creation of 
the constitution of a living government. 

Instead of accepting these mythological tales, 
and becoming confused as to our duty by them, we 
do the memory of the Fathers greater honor, and 
make the perpetuity of their glory more secure, by 
accepting the truth, the humanly possible, histori- 
cally correct, facts with regard to their deeds. This 
acceptance better fits us to understand our duty 
and to preserve for the Fathers the gratitude of 
posterity, better fits us by an intelligent emulation 
of their great example, to preserve the government. 

When we get ourselves clear of this confusion, 
we can see, under the operation of natural law, the 
origin, growth, development and functioning of our 
system through the centuries, developing among 
a people peculiarly gifted with the genius of self 
government. Then we are prepared intelligently 
to begin to familiarize ourselves with the natural 
laws which we must respect, which indicate our 
duty and which fix upon us our responsibility of 
preserving and transmitting with our contribution, 
this heritage, to those for whom we are guardian, 
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the generations which are to follow us in use and 
in responsibility. 

When we look about us today, conscious of 
that responsibility, we can not be happy in any 
sense of duty well performed. With a rapidity un- 
equalled in the history of governments, we are 
changing the distinctive characteristics of our sys- 
tem from a representative government, the thing 
which we inherited, to a bureaucratic government, 
which government in many respects is the most 
destructive of all systems, of the governmental ca- 
pacity of the people, most extravagant, and most 
susceptible of tyranny and corruption. 


Save one, our most basic philosophy of gov-* 


ernment finds expression in the three separate, co- 
ordinate branches of government, legislative, ex- 
ecutive, and judicial. It is the fashion of our orators 
to have much to say about the wisdom and natural 
harmony of that arrangement, and the necessity to 
preserve this separation. 

But when we come to examine the direction 
in which our policies are moving us, we find that 
we are constantly consolidating these powers of 
government and that too, in an appointed person- 
nel, giving the power to make rules, which in so 
far as the average individual is concerned, have all 
the force of law; the power to construe these rules; 
and the power to enforce them; all the powers a 
king ever had. 

This is not all, but with a rapidity which makes 
the heart sick, we are reducing the States from the 
station of sovereignty to that of vassalage to a 
great Federal bureaucracy. 

With even a greater rapidity, by moving power 
and the necessity to govern away from the smaller 
units of government, where the average private 
citizen has the greatest share of responsibility and 
power to govern and necessity to govern, by this 
movement and its consequences we are destroying 
the governmental capacity of the private citizen, 
destroying his self reliance, his consciousness of re- 
sponsibility, his pride of position, and making him 
a mendicant at the door of the Federal treasury 
There is nothing more destructive than non-use. 
Nature will not waste its energies. Cease to use 
the arm, it loses the power to do. Fish in the 
Mammoth Cave have no eyes. Cease to exercise 
the power to govern, and the power to govern 
departs. 

The right of the State to govern was never 
important, but the necessity of the State to govern 
in those matters which fall within its governmental 
capacity is of fundamental importance. 

Go to the various Federal agencies today and 
what will you see? Go to the agencies of the Fed- 
erai government dispensing credit and gratuities ; 
there you will see the private citizen, the munici- 
pality, the other divisions of the States. You will 
see the banks, the railroads, other corporations, and 
you will see sovereign States, God save the mark, 
arguing and pleading with appointed persons for 
the privilege of borrowing money contributed in 
taxes by their citizens and money raised by mort- 
gaging the tax-paying resources of their citizens 
for years to come. And whether these beggars, 
these mendicants, get a part of this money or not 
depends upon what these appointed persons decide 
to do about it. 

The conclusion is inescapable that in the oper- 
ation of our economic and political government, as 


a people we are making a terrible mess of it, a 
colossal failure. There is something basically 
wrong. The mistake which we are making is fun- 
damental. We have plenty of material for food 
and clothing, plenty of factories to prepare the ma- 
terial for use, plenty of money to facilitate com- 
merce, plenty of agencies of transportation, no 
king to oppress, the victims of no conquest, natura} 
resources of field and forest, the rains and the sea- 
sons in their order; nothing lacking in our resources 
to make us a happy, prosperous people. We are 
the heirs to a wonderful system of government. 
Every provision of our Constitution orginated in 
necessity, was tested by experience, thoroughly ad- 
justed to our governmental machinery by those 
peculiarly gifted with the genius of self-govern- 
ment, all handed over to us of this generation— 
nothing to do but operate this machinery. 

In any other field, except that of government, 
in a similar situation, everybody in responsibility 
and the American people are in responsibility— 
with any degree of practical common sense would 
know that something fundamental was being done 
in the wrong way, being done in a way contrary 
to the law of its nature. It is time we cease the 
strut and swagger of bumptious youth, and with 
candid, seeing eyes, and comprehending intelligence, 
get acquainted with our job, take an inventory of 
our resources, and go to work. 

To operate a system of modern government, 
with all its complexities, is quite different from 
running a government a century or so ago, when 
the central government was concerned primarily 
and almost exclusively in conquest, and in preserv- 
ing its security, and thereby the security of its 
citizens. Operating the complex economic machin- 
ery of today is quite different from what it used 
to be when the individual was the economic unit, 
and the community the economic organization. 

There is no use for us to get nervous about 
these matters, or have the purpose to do some- 
thing to somebody. Our job is to try to discover 
the truth, to do it now, when we can proceed with 
calm eyes, free opportunity, and deliberate judg- 
ment, instead of waiting and trying to correct 
things in the heat and confusion which passion 
engenders. 

Maybe things have grown too big for human 
capacity, and too far from the people, both in gov- 
ernmental and economic organization. I know they 
have under governmental concentration. 

This we do know, that the plan of nature is 
carried out as much by the limitations imposed 
upon human capacity as by the capacity given to 
human beings. Whatever is to be done should be 
done without malice, without vengeance, with un- 
derstanding and skill. If the delay is too long, the 
opportunity to act in the right way may be lost. 

As we have gone from the log house to the 
skyscraper, from the wagon road to the road of 
steel, from the ox cart to the aeroplane; as we have 
moved into this highly developed, scientific age of 
ours, it has been by discovering the natural laws 
which govern in these various fields of endeavor 
and by bringing human skill into harmony with 
them. By that method we have made great pro- 
gress in working out formulae and in devising in- 
strumentalities such as machinery, which makes 
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it possible for human beings to work in harmony 
with those discovered laws. 

The initial step, and every succeeding step in 
what we designate as the progress of this age ‘has 
been achieved by familiarizing ourselves with na- 
tural law, and doing things according to that law 
which inheres in the nature of things, which indi- 
cates the plan of nature and compels its execution, 


that law which human beings may not question 
and may not disregard. It cannot be that in a 


universe of natural law there is one hiatus, one 
field where there is no law, no law to govern the 
development of the structure and the operation of 
the machinery of a thing so indispensable as eco- 
nomic and political government. 

In one field we succeed. We know positively 
why we succeed there and how we succeed. We 
follow the plan and obey the laws of nature and 
succeed. In the other field we follow the guess of 
human beings, and fashion fundamental policy of 
government by the urge of the economic and politi- 


cal expediency of the moment, and fail. Can we 
doubt why we fail? We recognize no natural or 
divine law governing government, and pay the 


price of our impiety with wrecked fortunes, im- 
perilled institutions and starving millions in the 
midst of nature’s most bountiful contribution of 
everything necessary to make us a happy and con- 
tented people. 

By obedience to law we fly through the air; 
steam turns the wheels of industry. Nowhere in 
all the fields of human endeavor does success 
crown the efforts of human beings who do not 
yield obedience to this superior law which limits 
human discretion and gives guidance to human 
efforts. 

Nowhere, in all the field of human endeavor, 
human responsibility, and human necessity, except 
one, is there now in this age, any attempt among 
intelligent human beings to go forward except as 
directed and guided by natural law. Whoever 
would attempt to go forward by any other method 
would be classed as a fool. The one field which 
marks the exception is the field of political and 
economic government, wherein, by an amusing co- 
incidence, operate those persons whom we call 
great. If one were to suggest in opposition to a 
proposed policy that it would fail because it vio- 
lates the natural laws which govern governments, 
he would probably be arrested for being crazy, and 
the average jury might convict him upon proof of 
what he had said. Yet these jurors would dis- 
charge any employee of theirs attempting to do his 
work contrary to natural law. 

All about us is success and progress except in 
this one field; here we register the colossal failure 
of the age, and we are still registering it. As com- 
pared to medicine, for instance, we are in the state 
of development that that profession was in when 
it bled Washington to death. We have recently 
even witnessed some voodoo practice, medicine men 
running around jingling their bells in an effort 
to drive away the bad spirits of fear which were 
supposed to have bewitched the people, when our 
trouble was clearly fundamental, not psychological. 
Then we brought out the only other remedy which 
we seem to know anything about, credit. As a 
matter of fact, we were already a nation of credit 
addicts, which was responsible for much of our 
trouble. Anyway, we gave a double dose of this 
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remedy. That exhausted our supply in the drug- 
store, and we had to mortgage the tax-paying power 
of the people to get the amount required. 

What are we going to do when these addicts 
come back to have the prescription filled again? 
What are these addicts themselves going to do 
when the influence of this shot in the arm dies out? 

“Are we observing the Natural Laws which 
Govern Governments?” A good physician under 
similar circumstances would look deeply for the 
seat of the trouble. Our economic and political 
government is not suffering from a skin disease. 

It was true when the Virginia Constitutional 
Convention met. It is true now: “That no free 
government, or the blessings of liberty, can be pre- 
served to any people but by frequent recur- 
rence to fundamental principles,” obedience to 
natural law. 

From the savage in the jungles through all the 
gradations to the highest civilization, consciously 
or unconsciously, it is recognized by every people 
that they live in a universe of natural law. The 
savage does not attempt to start a fire except by 
the plan which experience has demonstrated is 
fixed for him in the nature of things. 

The unlettered farmer does not plant his va- 
rious crops at the same time, or cultivate them in 
the same way. His wheat, his corn, and his cotton 
are different. Their respective natures and re- 
quirements are different, made different by natural 
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law, which he recognizes and respects. To please 
the gods who gave the harvest, heathen peoples 
used to wave over the flowers of the tame dates, 
flowers cut from the wild date trees. They had 
learned that if they did that, some force beyond 
themselves increased the harvest. They helped 
nature pollenize their crops, and received the re- 
ward which nature gives to those who will become 
her obedient co-partners. 

It was the prayer of the pagan philosopher: 

“Lead me, O Zeus, and thou O Destiny, 

The way thou wouldst have me to go; 

To follow I am ready. If I choose not, 

I make myself a wretch, and still must follow.’ 

The spirit of that prayer, how to find the way 
and how to walk in the way fixed by the infinite 
purpose, was in the heart of Edison, of Burbank, of 
Steinmetz, of Marconi, of Wright, and of all the 
rest. Laboratories and experiments have no other 
purpose than to serve as agencies of exploration 
and discovery of the laws of nature, and how to 
work in obedience to them. In business there are 
laws. The trained business man says to his sub- 
ordinates, “You must not do it that way.” Why? 
3ecause it would violate the laws of business. The 
would-be physician goes to school for years to 
learn the laws of nature which govern the human 
body, and remedies for human ills. His sole purpose 
in the practice of his profession is to put his skill 
in harmony with those laws. From the time the 
seed of the smallest plant drops into the soil until 
it reaches fruition it is governed by law. Up the 
scale to the unnumbered systems of worlds, every- 
where there is law. 

In all the broad sweep touched by the observa- 
tion or effort of men, there is but one field where 
there is neither theoretical nor practical recognition 
of the fact that there are natural laws which gov- 
ern, which men must obey, laws which limit human 
discretion and fix human policies. That one field 
in all the universe of human thought and effort is 
the great field of human government. There is 
the point of confusion. There is the point of fail- 
ure. I use the word “government” in the broad 
sense, covering political and economic government. 

All we can learn as we look upon the moving 
panorama of the created universe, as we look about 
us at the man-operated machinery of modern life, as 
we consult the judgment of common sense, as we 
review the lessons of history recording the result 
of experience in the realms of government, warns us 
against our attitude, this folly, this species of na- 
tional impiety. 

Heathen philosophers, teachers of the states- 
men of their age, observed the uniformity of effects 
resulting from given policies of government, ar- 
rived at the conclusion that this or that policy was 
pleasing or displeasing to the gods. Not so far 
wrong, the conclusions of these ancient thinkers 
who went out into the silent places to think. 

During the period of revolution—may I 
serve in passing, however, ours was not a revolu- 
tion in the sense of the French or the Russian 
revolution. Ours was a territorial secession, and a 
resort to arms as a necessary expedient to preserve 
for ourselves and for posterity an established con- 
stitution which we claimed, as justification for our 
acts, was beirig violated by King George and his 
parliament. We were merely going forward in the 


, 


ob- 


same direction along the same road upon which 
our ancestors had traveled, and who erected as 
monuments marking their progress, the Magna 
Charta, Petition of Right, Bill of Rights, and the 
Acts of Settlement. 

During that period, known to us as that of 
the Revolution and of Constitutional Construction, 
and for some years afterward, great principles 
guided. Great men deliberately and consciously 
submitted to such guidance in the shaping of the 
public policy of this people. That is why we know 
them as great men. That is why they were great. 

Of course, human beings are not great except 
as compared with other human beings. It is only 
when they become obedient instrumentalities of 
nature and thereby become associated with nature 
in the doing of great things that they become 
known as great. Nobody who jumps from one 
time-serving expedient to another trying to escape 
political calamities which lurk between elections, 
however efficient his press agent, will ever confuse 
the historian as to his proper place. 

From the Virginia Convention, we get this 
declaration: “That no free government, or the 
blessings of liberty, can be preserved to any peo- 
ple, but by a firm adherence to justice, moderation, 
temperance, frugality, and virtue,” and then this 
the last, “and by frequent recurrence to funda- 
mental principles.” 

It was said in those days: “There is a God who 
presides over the destiny of nations.” If one were 
to reiterate that declaration now it would be as- 
sumed that he was trying to be oratorical, instead 
of stating a literal fact, one which by great prac- 
tical statesmen in every great age has been recog- 
nized as a fact. It was universally so during the 
formative days of our written Constitutions, the 
years during which great statesmen guided the new 
government, 

In the constitutional conventions they talked 
much about the plan of nature, and the laws of 


nature operating in the field of government. They 
knew that governments are not accidents. They 


knew that they are provided for in the big econ- 
omy; that they originate, develop, and operate 
under natural law. 

The present is almost the only period in many 
centuries in which no substantial evidence exists 
of any knowledge of that fact. It is not to be found 
in the conversation of the people, in the words of 
the public official, or reflected in the practical 
operation of government. That is a most remark- 
able thing in view of the long accepted fact, in 
view of the often demonstrated fact, in view of the 
fact that the utilization of government by human 
beings has been made certain by the fixing in 
human nature and in the difficulties of social life 
the absolute necessity to have government. It is 
even the more remarkable that this attitude as to 
government should occur in this, the most highly 
developed scientific age in all history, when busy 
millions everywhere are seeking diligently to ac- 
quire a more exact knowledge of natural law and 
how the more obediently to it they may do their 
work. 

My apology for appearing to argue this point 
is that I have searched in vain among the people 
and sought in vain to find embodied in our pro- 
grams of government, recognition of the existence 
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of basic natural law which must be first consulted. 

When I was a young boy on my Father’s farm 
in Tennessee, I read in one of his books one day, 
“There is no result without a corresponding ante- 
cedent adequate cause.” I was tremendously im- 
pressed by that statement, and went out on the 
farm to investigate. It checked up all right.. I ac- 
cepted it as a fact, the most important thing I ever 
learned. 

My mother told me about the omnipotence of 
God, everywhere and doing everything at the same 
time by a fixed plan which some people called the 
laws of nature. I went out into the fields to see 
about that also. Around each little plant down in 
the soil, everywhere outside and inside, there was 
something which was taking just the right things 
from the soil, the water, the air and the sunshine, 
and building each little plant according to the law 
of its nature, even to the blooms of the great pop- 
lar tree where the hawks had their nests. I could 
see, that from the time each seed dropped into the 
soil until its life course culminated in fruition, it 
was governed by law. 

When I looked up at night I saw each night 
that the few stars I knew were where I expected 
to find them. I knew I was living in a universe of 
law. 

Some things we planted early and some late. 
It was the law of their nature, and all the farmers 
in our neighborhood respected that law. 

The first time I loaded a wagon with hay the 
top of it slid off. The next time I did it the right 
way. I kept a broad base and tramped it well in 
the middle. I had learned that the law of gravity 
is mighty busy on a Tennessee hillside. 

When my brother came back from Medical 
School I found he had been devoting his time to 
learning the laws of nature governing the human 
body, and the remedies for human ills. 

As I broadened my contact with life, I re- 
tained my interest in observing the motives and 
methods, the restraints, the rewards and punish- 
ments, which kept things moving in fairly uniform 
directions. My most fascinating diversion has 
always been trailing results back to their respec- 
tive causes. 

I used to hear speakers discuss fundamental 
principles in government, and sometimes the 
papers had something to say about them. There 
was something said about them when I first came 
to Congress. But since the war it has been rather 
old fogy to mention such things. They have not 
cared for it at home either. People have wanted 
to be amused, and there is nothing especially 
amusing about fundamental principles of gov- 
ernment. 

The papers have largely abandoned that field 
also. They have had to give the people something 
sensational. The people were not interested in 
the story that a dog had bitten a man, but it has 
been worth the price of a paper to read about a 
man biting a dog. So people who have wanted 
publicity drifted toward dog biting; the less con- 
ventional place, the larger the head lines and the 
nearer the front page. The papers, wanting to sell 
what they printed, have drifted toward chasers of 
dog biters. 

There is no mystery about why we are in the 
condition in which we find ourselves. We have 


come to it as straight as a crow could fly. The 
great pity is that so many people are having to 
suffer out of proportion to what they have done 
toward bringing this condition about. 

At the very time when our political and eco- 
nomic difficulties, our governmental difficulties, 
challenge us to the highest degree of civic and 
governmental efficiency, we are drifting to lower 
levels. There is no mystery about our condition. 
There is no result without a cause. 

When someone learned how to press a button 
and get light instead of having to skin a yearling 
and get some tallow for candles, and others 
learned how to do similar things, we became 
afflicted with a serious malady, and it was not in- 
feriority complex. 

Everything was out of date. The master- 
pieces of music which had thrilled and elevated the 
souls of people through the years were cast into 
the discard and we brought forth our contribution, 
“My Moon Eyed Baby in Watermelon Time.” A 
similar thing happened to our literature, to our 
philosophy, and in no small degree to education, 
and to religion. Everybody got young. Grandma 
whacked off a foot or two of her skirt, and grabbed 
a horn, Grandpa straightened up his old back and 
hobbled into the procession. Ma and Pa cut a 
few fancy capers and joined with Brother and 
Sister up in front. Everybody had a horn. We 
could not be bothered. All in a hurry to go some- 
where to leave there and to go somewhere else. 
Whatever needed attention would be all right just 
around the corner. On with the jazz. 

We have jazzed off into the jungles. We have 
lost our way. We are looking for a boulevard to 
go out on. There is no boulevard leading out from 
where we are. We are going to have to cut down 
the trees and go out over the stumps. 

The declaration from the Virginia Convention 
that there can be no liberty except by frequent 
recurrence to fundamental principles is the most 
important declaration which has come to us from 
what is known as the period of Constitutional Con- 
struction. 

We would not be warned by the admonitions 
of the Fathers. We would not be taught by the 
experience of others. We have been contemptuous 
of the lessons of history. We fashioned our poli- 
cies in defiance of natural law. We pay the 
penalty. We would be attentive only to the lash, 
and we are getting the lash. It was the last resort. 

Fundamentally, that is the explanation for our 
difficulties. Whether it result from a law fashioned 
into the nature of things in the beginning, or from 
a special interposition of Providence, as some be- 
lieve, may constitute a basis for speculation and 
for dispute, but history forecloses such oppor- 
tunity with regard to the fact that no people 
who give direction to their governmental policy or 
to their civilization in conflict with that fixed by 
the infinite plan were ever able to escape punish- 
ment. Try cultivating a crop, try building a rail- 
road, try curing sick people. Try doing anything 
contrary to the plan of nature, and disaster is 
inevitable. 

We may not like that arrangement, but there 
is nothing we can do about it. We may not like 
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the law of gravitation, but if we step off the roof 
of a house we are liable to get smashed. 

This is not only a practical subject I am dis- 
cussing, but it is one urgently demanding consid- 
eration. We can not longer postpone the task, 
however difficult it may be, of bringing the policies 
of our government into accord with the natural 
laws which govern free government. 

Popular government is pyramidal in fashion. 
3y nature it functions from the bottom upward. 
But we are engaged in the ridiculous effort to 
compel it to function from the top downward. 

After the formative period in popular govern- 
ment, all true progress must be in that direction 
which sends the power and necessity to govern 
closer and closer to the people. It is the develop- 
ment of the people and not of government with 
which nature is concerned. The only way we 
can preserve and develop the capacity to govern 
is by governing. The only way we can preserve 
a responsible people, the thing indispensable neces- 
sary in a popular government, is to keep them in 
responsibility. 

Only by increasing the governmental respon- 
sibility of the smaller units of government com- 
posing the States and of the States as such, which, 
functioning largely through a locally elected per- 
sonnel, are peculiarly adapted to the utilization 
of Anglo Saxon institutions—the Federal organi- 
zation is not—is it possible to increase the power 
and sense of responsibility, and governmental 
capacity of the private citizen, the only source of 
power and strength and protection possible under 
our system of government. 

I am not discussing this subject acad mically. 
It has passed beyond the stage of academic inter- 
est. It is the greatest problem of urgent practical 
concern which confronts the American people. 
The self-reliance of the individual citizen is being 
destroyed. The self-reliance of the counties and 
cities and States is being destroyed. They are 
being relieved of the necessity to govern. 

A similar thing seems to be happening in the 
economic field. The independent men of the soil, 
the small business men, the small banks, the little 
community owned factories, making up the rela- 
tively economically independent communities, re- 
sponsible for local economic strength and _ local 
government, each of these a citadel manned by its 
own self-respecting citizens, this yeomanry of 
business, of industry, and of government, con- 
scious of personal interest, conscious of personal 
responsibility, all together making the only 
natural, dependab!e line of defense possible in a 
republic, behind which line of defense private 
property and the institutions of free 
can find security, these are fading from the picture. 
Nothing is being supplied to take their place. 
What will happen when the next radical reaction 
attempts to overrun the country? Do men fight 
for a boarding house as they fight for their homes? 

Look over the land and see the devastation 
which our incompetency has wrought there. These 
things which I have referred to are taking place 
at the economic and political foundation of our 
governmental and economic structure. Paralyze 
the power of this yeomanry, economic or political, 
and that paralysis will extend throughout the 


government 


whole economic and political structure. That is 
exactly what is happening. 

This government is not resident in Washing- 
ton. Neither is its economic strength to be found 
in the great cities. Each of these organizations, 
governmental and economic, by the law of its 
nature, functions from the bottom upward. I can 
not repeat that too often. Human beings can not 
reverse the natural course of operation. There is 
not much margin of time left in which we may 
sanely act. I know it. Hence I press this upon 
your consideration. 

Every reservoir of credit in this country has 
been exhausted, we are told, except the Federal 


treasury. As a matter of fact, that is exhausted. 
We are now mortgaging the future tax-paying 


power of the people, while those who heretofore 
have come to the treasury only to make their con- 
tributions are coming now with empty vessels to 
be filled. We can not maintain this Federal gov- 


ernment resting upon a structure of decaying 
States. We can not maintain our great economic 


organizations of the cities resting upon an eco- 
nomic foundation such as the condition of the 
people provides. Better the tree grow not so 
rapidly or so great, than to draw the vitality from 
the root necessary to develop a root structure 
capable of sustaining the tree when the drought 
comes. 

This Federal organization to which general 
governmental responsibilities are being shifted 
from the States, and which in addition is becom- 
ing the fiscal agent of almost everything and 
everybody, has reached a total of governmental 
responsibility utterly beyond human capacity to 
discharge through any machinery possible of 
popular control, or of any other sort of reasonable 
supervision. I wonder if some of the economic 
organizations are not getting into the same diffi- 
culty. 

There has been in this country as interesting 
a development as has taken place in more than a 
thousand years, two close together, paralleling 
lines of movement: governmental organization 
moving toward a great Federal bureaucracy, and 


the economic organization moving toward eco- 
nomic feudalism with certain definite socialistic 
tendencies. 


As to the Federal organization, there are less 
than six hundred elected persons connected with 
the entire Federal government. When they are 
all functioning they are up here in one spot on the 
Eastern border. Behind us lies all the territory 
to the Pacific Ocean, and from the Lakes to the 
Gulf. To the South the Virgin Islands, lower 
down, Porto Rico, further still, the Panama Canal 
Zone. In the middle of the Pacific, the Hawaiian 
Islands, and on the other side of the earth, the 
Philippines. All over the earth, the diplomatic 
and consular services, international problems, and 
so forth. 

There were over 13,000 bills introduced last 
session in the House. If a member were to do noth- 
ing else he would scarcely have time to read them. 
Besides the enormous volume of correspondence, 
his Committee and general legislative duties, and 
so forth, the Member of Congress must act as a 
sort of liaison officer between his constituents and 
the ever increasing departmental and bureaucratic 
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power. In an attempt to take care of the volume 
of work pressing upon the Congress, the Commit- 
tees of Congress, whose normal business is to pre- 
pare legislative matters for an easier comprehen- 
sion of the body of the membership, have become 
in fact little Houses of Congress. I checked up on 
a naval bill one session, calling for an expenditure 
of 360 million dollars. The bill was referred to a 
subcommittee of five, of the Appropriations Com- 
mittee, which later reported to the full Commit- 


tee. The full Committee gave two hours to the 
consideration of the bill, and reported to the 
House. The House passed the bill with less than 


twenty members, I am sure, possessed of the de- 
tailed information necessary to an advised, inde- 
pendent judgment. There was nobody to blame 
for that. It just could not be done. 

But even with this dangerous, inefficient, and 
non-representative arrangement, which sacrifices 
efficiency for volume, the votume of legislative 
duties cannot be attended to. As a result, bureaus 
are created to take care of the overload. To these 
bureaus, the power is given to make rules and 
regulations which have for the average citizen the 
force of law, to construe these rules, and to en- 
force them. That in effect is more than a mere 
shift of legislative duties from where they belong 
to the executive branch of the government. It is 
a consolidation of all the powers of government 
in one branch. 

When we look to the executive branch of the 
government we discover several important things. 
One is where some of the tax money goes. That 
branch has a personnel of over 725,000 people. 
That does not include soldiers and sailors. Of this 
over 725,000 persons on the Federal payroil, only 
one, the President, is elected by the people. This 
is perhaps the most significant. fact to be consid- 
ered in determining the wisdom of the attempt to 
shift the general governmental powers and duties 
from the States to the Federal government, and 
have the system operate from the top downward. 

It is a good illustration of the conflict between 


the facts and the perfectly ridiculous twaddle 
which makes up the average Fourth of Jtly 
address. Instead of warning the people of their 


danger, and rallying them to their duty, making 
them to know that the strength and the security 
is measured by the governmental capacity and 
virtue of the people, they try to create the impres- 
sion that the Fathers of their own wills and brains 
created for us a self-perpetuating, fool-proof sys- 
tem of government. Instead of telling the people 
the truth, that the State governmental organiza- 
tion alone is adapted to the functioning of Anglo- 
Saxon institutions, all interest, hope and depend- 
ence are centered upon the Federal organization. 
On such occasions the people are told of the 
wonderful plan of our representative government, 
where free citizens carry forward the business of 
government through chosen agents, and here we 
have in the executive branch of the Federal gov- 
ernment nearly three quarters of a million persons 
only one of whom is chosen by the people. The 
others they do not choose, they cannot direct, and 
they cannot discharge. The people do not govern 
them, they govern the people. The President does 
not know this more than 725,000 people, who they 


are, where they are, or what they are doing with 
governmental powers delegated to them. 

Aside from the destructive effect upon the gov- 
ernmental capacity of the citizens and upon the 
States, by relieving them of the governmental re- 
sponsibility and power which it is necessary for 
them to exercise in order to retain their govern- 
mental vigor and acquire greater capacity for the 
bigger problems of tomorrow; and despite all the 
arrangements which have been made, sacrificing 
efficiency, trying to take care of the governmental 
overload concentrated at Washington; the total of 
matters which have been shifted from the States, 
plus the natural increase in Federal business, plus 
that which is being done by the Federal govern- 
ment which no agency of government should do, 
makes it impossible with tolerable efficiency to 
attend to the purely Federal business which no 
other agency of government can attend to. 

I recall that just before the bill was passed 
in 1925 reducing the obligatory jurisdiction of the 
Supreme Court, one of the Justices told me that 
the greatest danger involved in their overloaded 
condition was that the Justices might become in- 
different in the presence of an impossible task. 
That is exactly what is happening in the legisla- 
tive branch of the government, facing a volume of 
duties utterly beyond human capacity. 

Just as the physician, just as the farmer, just 
as the scientist, not knowing the way to go, seeks 
as his compass the guidance of fundamental prin- 
ciples, becomes obedient to the laws of nature, in 
working out of our economic and governmental 
difficulties we must return to fundamental princi- 
ples, to obedience to the laws of nature, the laws 
of God which govern governments. 

We have got to pay the price, we are paying 
the price for our violation of these laws, but we 
can get back on the right road. It is not to be 
deplored that the task is difficult. We have been 
growing pretty soft. Difficulties, as much as we 
dislike them, are necessary sometimes. Difficul- 
ties constitute the major part of the gymnastic 
paraphernalia provided by nature for the develop- 
ment of people. The great epochs of the world are 
those times when, with resolute purpose, human 
beings have moved forward in victorious struggle 
against great difficulties. Had there been no 
battles there would have been no victories. Had 
there been no difficulties human progress would 
not have been possible. It is the plan of nature. 
No great character ever came from under the trop- 
ical sun, where one can climb a tree for his break- 
fast and pull off a few leaves on the way down to 
make himself a full dress suit. 

No generation can choose its task. All the 
generations which have gone before have fashioned 
ours. 

The major problems now challenging the 
thought and effort of peoples from the individual up 
through the economic and political governmental 
organizations, and into those organizations dealing 
with world problems, largely are not of our making. 
They have come from the application of steam, 
electricity and gasoline to human activities. These 
are the things which have destroyed the individual 
as the industrial unit, the community as the indus- 
trial organization, and have left to us a heritage of 
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The Fight for the Organization of Peace during the Last Thirty Years—Briand 
and Kellogg and the Pact of Paris—In Signing That Instrument These States- 
men Merely Continued the Work of Their Predecessors, French as Well 
as American—The Underlying Principle of Their Policy, etc.* 


BRING to the American Bar Association the 
| greetings of an Old and Respectable Lady, the 

Paris Bar. Historians are still looking into 
the darkness of time for her birth. In 1274, a King, 
more or less forgotten, Philippe-le-Hardi, passed 
the first decree regulating her conduct, but it is 
likely that she was no longer in her first years. 

In the “Hall of the Lost Steps” of the Palace 
of Justice in Paris, lawyers still walk wearing cos- 
tumes hardly different from the ones which were 
worn under Philippe-le-Hardi, and every year the 
members of the Bar attend faithfully the religious 
service in honor of their patron, Saint Nicholas, 
which takes place in that jewel of the French Gothic 
art, the “Sainte Chapelle” which, as most of you 
know, is situated in the courtyard of the Palace of 
Justice. 

Thus, through so many revolutions and polit- 
ical régimes, the Paris Bar has kept its character 
and maintained its traditions. 

I bring its best wishes to its younger sister, the 
American Bar Association, that powerful organ- 
ization of lawyers, the most numerous one in the 
world. 

I am especially happy to have been able, in the 
course of my visit, to attend the laying of the cor- 
nerstone of the new building of the Supreme Court 
of the United States, that most respected institu- 
tion which well deserves the title of the “bulwark 
of American liberty.” 

If our two Bars are different in their origin, 
they are similar in the part they have both played 
during the last hundred and fifty years in the his- 
tory of their respective countries. The President 
of the American Bar Association, Mr. Guy Thomp- 
son, has spoken to you of the part of the American 
lawyers in your national life. I intend to outline 
to you the historical role of our two Bars in the 
conquest of liberty and the organization of Peace. 

In France, it is within the Bar that was born 
and developed the cult of Liberty. 

During the régimes under which freedom of 
speech in public was suppressed, it was within the 
walls of the Palace of Justice that words on behalf 
of Liberty were heard. 

Under the old régime, you will recall the 
powerful part played in the defense of liberties 
against usurpations of the royal power by the Par- 
liament of Paris. This body, as you know, was our 
great Court of Justice which had grasped some 
political powers. 

I do not need to recall the part of our lawyers 
at the time of our great Revolution. The names of 
Danton, Robespierre and Desmoulins are familiar to 
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you. Contrary to popular belief, these men were 
not merely head cutters. They also inspired the 
soul of the people for liberty and they undertook 
their part against despotism. 

Under the Second Empire, the man who was 
to personify in 1871 the defense of our invaded 
country, Gambetta, pleading a famous criminal case, 
delivered against Napoleon the Third a requisitorial 
address that shook the whole country. 

Among the contemporary statesmen who 
fought for the consolidation of the Republic, Jules 
Ferry, Waldeck-Rousseau, Poincaré and Briand, 
were all lawyers. 

Such was the part of the French Bar in the 
struggle for liberty. But on this point, the Amer- 
ican Bar has nothing to envy in ours. 

It was a lawyer who first moved in the Conti- 
nental Congress that the thirteen colonies be de- 
clared independent. 

The Declaration of Independence was drafted 
by a lawyer, Thomas Jefferson. It was adopted by 
a body the majority of which was composed of 
lawyers. 

Since those days, how many lawyers have par- 
ticipated in your public life! At their head stands 
the great Abraham Lincoln. 

Out of thirty-one Presidents, twenty-two came 
from your ranks. Out of forty-eight Secretaries of 
State, forty-two were members of the Bar. How 
many services rendered to your country! What 
glory added to the American name! 

Our two Bars have, I believe, good reasons to 
be proud of their achievements in public life. 

However, it is not only on the battlefield for 
the conquest of liberty, and in the struggle for the 
unshakable establishment of republican institutions, 
that their members have distinguished themselves. 

During the course of the last thirty years, it is to 
the most noble task, the organization of peace, that 
they have consecrated their efforts. Their assist- 
ance, so precious in national affairs, has become a 
most powerful one in international relations. 

The names that first come to our minds are 
those of two outstanding lawyers, one French, the 
other American, two names forever united, the au- 
thors of the Pact of Paris: Briand and Kellogg. 

Has not the passing of the first one been a 
grief to the whole civilized world? 

In signing the Pact, these two statesmen did 
nothing but continue the task of their predecessors 
and colleagues, French as well as American. 

What were the efforts of those men for peace? 
They had their origin in the judicial idea that in 
conflicts between nations as in conflicts between 
men, it is not force that should prevail, it is right. 
The strong must not be allowed to crush the weak. 

To quote only American statesmen who were 
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members of our profession, was it not 
a lawyer, President McKinley, who in 
1897 in his inaugural address said: 

“The adjustment of difficulties by 
judicial methods rather than force of 
arms has been recognized as the leading 
feature of our foreign policy throughout 
our entire national history.” 

The same idea was taken again in 
1904 by another lawyer, Secretary of 
State Hay, when he proposed to the 
Governments represented at the Hague 
Conference, the signature of arbitration 
treaties. 

Three years later, in 1907, another 
Secretary of State, also a lawyer, whom 
your country so greatly reveres, Mr. 
Elihu Root, signed with several coun- 
tries treaties of arbitration, and pro- 
posed during the Second Conference of 
The Hague the transformation of the 
Arbitration Court into a Permanent 
Tribunal. That same year, another of 
your great statesmen who today pre- 
sides over the Supreme Court, the Hon- 


orable Charles Evans Hughes, in an 
address at the National Arbitration 
and Peace Congress in New York, 
said: 


“Provision for stated meetings of the 


Peace Conference, with their oppor- 
tunities for interchanges of official 


opinion, the perfecting of plans for sub- 
mission to arbitration and the improve- 
ment of the machinery of the Inter- 
national Court, indicate the lines along 


which substantial progress may be 
made.” 
In 1910, Theodore Roosevelt, re- 


ceiving the Nobel Prize in Christiana, 
defined in the following terms the aim 
toward which justice should tend, 
whether it is a matter of conflicts be- 
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tween individuals or of conflicts be- 
tween nations: 

“Each nation must keep well prepared to de- 
fend itself until the establishment of some form of 
international police power, competent and willing 
to prevent violence between nations. As things 
are now, such power to command peace throughout 
the world could best be assured by some combina- 
tion between those great nations which sincerely 
desire peace and have no thought themselves of 
committing aggressions.” 

If you wish to know the inspiration for our 
own statesmenship, you have just heard it out of 
the mouth of the foremost American of his time, 
indeed one of the greatest sons of America, one of 
the builders of American idealism. 
added that the statesman “who 
should bring about such a combination would have 
earned his place in History for all time and his 
title to the gratitude of all mankind.” 

In 1911, it was also two lawyers, President Taft 
and his Secretary of State, Mr. Knox, who com- 
bined their efforts for a new progress in the way 
of arbitration and suggested to suppress in the new 
proposed treaty provisions concerning honour and 
independence of states. President Taft declared, in 


Roosevelt 


the course of an address made before the members 
of the League for Peace and Arbitration: 

“Personally I do not see any reason why mat- 
ters of international honour should not be referred 
to courts of arbitration, as matters of private or 
national property are.” 

In October 1914, addressing the members of 
the Century Club, he said: 

“The time has come when the peace-loving na- 
tions of the world should organize themselves into 
some sort of society in which they should agree to 
settle their own disputes by amicable methods and 
say to any nation that started to go to war: ‘You 
have got to keep the peace or have all the rest of 
us against you!’” 

On May 27, 1916, another distinguished Amer- 
ican statesman, Senator Henry Cabot Lodge, also 
a lawyer, speaking at one of the meetings of the 
League for the Defense of Peace, expressed himself 
as follows: 

“If we are to promote international peace at 
the close of the present terrible war, if we are to 
restore international law as it must be restored, 
we must find some way in which the united forces 
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of the nations could be put behind the cause of 


peace and law.” 

On the same day, President Wilson showed 
for the first time the interest he attached to the 
works of the League for the Defense of Peace when 
he declared: 

“T believe that the people of the United States 
are ripe for entrance into an international league 
whose main object shall be to guarantee interna- 
tional justice and right in the whole world.” 

In his address of January 22, 1917, he expressed 
the view that he believed it to be the mission of 
American democracy to show mankind the way to 
liberty. In the settlement of new world conditions 
he felt that his country could perform a great serv- 
ice: “That service, he said, is nothing less than 
this, to add their authority and their power to the 
authority and force of other nations, to guarantee 
peace and justice throughout the world. Such a 
settlement cannot now be long postponed. 
Only a tranquil Europe can be a stable Europe. 
There must be, not a balance of power, but a com- 
munity of power; not organized rivalries, but an 
organized common peace.” 

Was not that the germ itself of an association 
between nations for the preservation of that su- 
preme treasure—peace? 

During the following years, it that the 
movement that I have just tried to outline to you, 
the movement against war, was more or less latent. 
But we see it revived under another form, the form 
of mobilization of public opinion when Mr. Kellogg, 
then Secretary of State, three years before the 
signature of the pact that bears his name, said on 
October 1, 1925, at the opening of the inter-parlia- 
mentary union: 

“Universal peace has been the dream of states- 
men for ages, but no one has yet found a specific. 
The cure must come the hearts and under- 
standing of the people. They must be taught to 
think in terms of peace; they must realize that 
there are better means of adjusting international 
disputes than the arhitrament of war.  Arbitra- 
tion and judicial settlements have a conspicuous 
place and are powerful instruments for peace, but 
there must be more than treaties and conventions; 
there must be the spirit of tolerance and a willing- 
submit to arbitration of judicial settle- 


seems 


from 


ness to 
ments.” 

On the 11th of November, 1928, three months 
after the signature of the Paris pact, Mr. Kellogg 
expressed himself again in the following manner: 

“The best way to abolish war as a means of 
settling international disputes is to extend the field 
of arbitration, to cover all judicial questions, to 
negotiate treaties applying the principles of con- 
ciliation to all questions which do not come within 
the scope of arbitration, and to pledge all the na- 
tions of the world to condemn recourse to war, re- 
nounce it as an instrument of international policy. 
and declare themselves in favour of the settlement 
of all controversies by pacific means. Thus may 
the illegality of war he established in the world as 
a principle of international law.” 

To proclaim the illegality of war, is it enough? 
Another lawver, vour Secretary of State, the Hon. 
Henry Stimson, did not think so. Speaking in New 
York last August before the Council on Foreign 
Relations. he proclaimed the necessity. for the 
signatories of the Pact of Paris, in case of its viola- 
tion, to consult among themeslves. Such a recom- 


mendation is part of the program of both your 
political parties. 

If I spoke to another audience I would apolo- 
gize for having bored it with so many quotations. 
But I know that for my colleagues of the Bar noth- 
ing is equal to a precise text. 

The words which I have quoted come from 
men who belong to your two great political parties, 
from men who did not speak in a spirit of partisan- 
ship but only as Americans. The ideal that ani- 
mates them is the same as the one that animates 
the people of France. 

Perhaps some of you, while traveling in my 
country have had an opportunity to talk with the 
peasants of France and have realized that the ideals 
that have inspired your statesmen towards the or- 
ganization of peace correspond exactly with the 
feelings of the French people. Those of you who 
know our peasants understand, I am sure, that 
they are not very keen about paying taxes for mili- 
tary expenditures and for parting from their sons 
for one year of military service. But they think 
that while waiting for the organization of peace, it 
is indispensable to the safety of the nation to see 
that no foreign soldier will invade the soil of the 
nation. They have not invented the expression 
safety first, but they believe in it. 

The struggle for the organization of peace in 
which the American Bar played yesterday and will 
play tomorrow such an important part has become 
so much more necessary since the interdependence 
of the nations of the world becomes every day 
greater. During the present crisis, nations are 
showing a tendency to isolate themselves economic- 
ally. But what would be the ultimate result of 
isolation? What would become of Europe if she 
had to stop exporting her manufactured products 
to the markets of the world? What would become 
of America who exports more than half of her pro- 
duction of cotton? Would the farmers of the South 
abandon the cultivation of half of their lands? And 
what about the 41% export of tobacco, the 36% of 
copper, the 41% of typewriters, the 50%. of agricul- 
tural machinery, the 18% of wheat? What would 
mean for American economy the impoverishment 
of all these producers? 

We have become more and more dependent 
upon each other. At the worst time of the War of 
Indepencence, when one of the 13 colonies tried to 
drive apart and to consult its own interest, a man 
whose clear head, strong and healthy common 
sense made him very easy to be understood by our 
people, your great Benjamin Franklin, said: “If we 
do not hang together we will hang separately.” 

The position of the nations today is somewhat 
similar to that of the Colonies. If at one time they 
have entertained doubts about their solidarity, to- 
day, facing the world crisis, they must admit solid- 
arity at least in misery. 

Solidarity does not exist only on the economic 
field. It also applies to the political one. Indeed, 
vour former President, Mr. Coolidge, was right 
when he said: “An act of war, in any part of the 
world, is an act that injures the interests of my 
country.” Indeed the Hon. Secretary of State. Mr. 
Stimson, was also right when he said in his above 
mentioned address of August last: “Now, under 
the covenants of the Briand-Kellogge Pact, such a 
conflict becomes of concern to everybody connected 
with the Pact.” But, in the present state of affairs 
in the world and in the midst of one of the most 








PROCEEDINGS OF Firty-FirtTH ANNUAL MEETING 753 





cruel economic crises in history, when confidence 
has revealed itself as one of the predominant fac- 
tors of this crisis, a single fear of war would strike 
such a blow at that confidence that it might stop 
the process of recovery. 

The statesmen whom I have quoted above 
seemed to foresee the present time when they 
showed to their people the necessity of organizing 
peace. 

Democracy and peace, for which we fought 
together, are today both facing a serious test. In 
this time of moral, political as well as economic 
trouble, democracy is breaking down in those coun- 
tries in which it had no solid foundation and had 
not dug deep roots in the conscience of the people. 
In certain places, democracy is being represented 
as an out-of-date régime which already belongs to 
the past, and we have recently heard in Europe, 
even from high quarters, enthusiastic eulogies of 
war. 

This means that our common work is not fin- 


ished. The great democracies, America, Great 
Britain and France have a common duty to per- 
form. 

They have to prove that the régime of liberty 
is able to meet any economic disturbance today in 
the same way as they met yesterday that greater 
trouble, the World War. They have also to con- 
tinue on the road to peace. 

To reach those aims, our democracies need 
leadership. I believe, like the president of your as- 
sociation, that such leadership is to be found chiefly 
in our profession. 

We shall fight with pride and hope for these 
aims: democracy and peace for which we lawyers 
stand. The men of the Bar have not timid hearts 
in their chests. The obstacles on the path will in- 
flame their zeal. 

In our new efforts towards our old ideals, let 
us remember that, in the past, each time we fought 
together we won the victory. Peace has its victory 
not less renowned than war. 





SUCCESSFUL ANNUAL MEETING CROWNS YEAR 


(Continued from Page 714) 


with its present powers and be authorized to co- 
operate in an effort to obtain a thorough investiga- 
tion of the Federal anti-trust laws, and in obtaining 
such changes in these laws as may be found de- 
sirable with respect to mineral resources and other 
industries.” The report concluded with the an- 
nouncement that the Chairman had appointed the 
following Committee of Nine on Conservation of 
Mineral Resources; Walter F. Dodd, Chicago, 
General; E. L. Greever, Virginia, Coal; John T. 
Barnett, Colorado, Oil; Oscar Sutro, California, 
Oil; R. E. Hardwicke, Texas, Oil; William P. Mc- 
Ginnis, Oklahoma, Oil; Charles Earl, New York, 
Silver; John V. Dwyer, Montana, Copper; Scott 
Thompson, Oklahoma. 

Secretary MacCracken then read his report, 
after which the session adjourned. 


HE third session was of course one of the high 

spots of the Annual Meeting. Chief Justice 

Hughes presided, and the speaker was Presi- 
dent Hoover. There was a distinguished group on 
the platform and many notables were scattered 
through the large audience which had assembled 
in Constitution Hall to hear the President of the 
United States. 

President Thompson called the meeting to or- 
der and presented the Chief Justice, to whom he 
surrendered the gavel for the session. In introduc- 
ing the speaker, Chief Justice Hughes said: 

Chief Justice Introduces President Hoover 


“T welcome this opportunity to doff, for a mo- 
ment, the robe of office, and to reassume the alto- 
gether agreeable and relatively irresponsible posi- 
tion of a former President of the American Bar As- 


sociation. I have a vivid and delightful memory of 


an old and intimate comradeship. Not content 
with our worshipful attendance at the meetings in 
favorite spots in our own land, we journeyed to- 
gether across the sea to visit the shrine of the com- 
mon law in Great Britain, and later we joined our 
brethren in France, recognizing, despite distinctions 
in system and procedure, our common professional 
aspirations. In both countries, we enjoyed a hos- 
pitality so generous that it must ever be held by us 
in grateful remembrance as the highest manifesta- 
tion of the fraternal spirit which binds together all 
those, of whatever nation, who are seeking to make 
secure and efficient the administration of justice. 
“It is to cultivate that spirit of fraternity, with 
its essential standards of loyalty and service, that 
this Association has been maintained. With us it 
is a community of interest and purpose that tran- 
scends all local or partisan differences. However 
we may disagree as to details of political policy, we 
are united in support of the fundamental principles 
of our institutions as embodying the conception of 
an ordered liberty. This does not mean retrogres- 
sion or stagnation. It necessarily means the con- 
stant effort to improve and to progress, for only by 
that effort can our ideals be constantly triumphant 
amid the changing conditions in society. ; 
“The Association has come to this Capital in 
this bicentennial year in fitting recognition of the 
service of the First President of the Republic. He 
receives this acclaim not only because of his skill 
in military strategy which made independence se- 
cure; not only because his prestige and influence 
made possible the establishment of our constitu- 
tional regime; but chiefly because he has endowed 
us with permanent spiritual riches in giving us the 
example of the ideal public servant,—in unselfishness, 
in fidelity, in firmness in the discharge of duty un- 
affected by praise or blame. In Washington it may 
truly be said that the word of the Constitution, in 
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the definition of his exalted office, was made flesh 
and dwelt among us. 

“You may recall what Chief Justice Marshall 
said of Washington’s political philosophy. He be- 
lieved in a ‘balanced republic.’ ‘Real liberty, he 
thought, was to be preserved, only by preserving 
the authority of the laws, and maintaining the en- 
ergy of government.’ The President of the United 
States represents that energy. 

“When the annual meeting of this Association 
was last held in Washington, in the trying days of 
the autumn of 1914, President Wilson honored the 
meeting with his presence. He spoke of himself as 
being ‘in part the embodiment of the law.’ Urging 
upon us the need of its improvement, he spoke elo- 
quently of the importance of giving heed to the 
moral judgments of mankind. Some of us who 
were present on that historic occasion remember 
his stirring address and his concluding words: ‘My 
hope is that, being stirred to the depths by the ex- 
traordinary circumstances of the time in which we 
live, we may recover from those depths something 
of a renewal of that vision of the law with which 
men may be supposed to have started out in the old 
days of the oracles, who communed with the in- 
timations of divinity.’ 

“Eighteen years have passed. The Great War, 
then begun in Europe and ended fourteen years 
ago, has given us a different world with problems 
undreamed of when President Wilson spoke. But 
in the midst of the’ storm we still steer by the 
compass. 

“When Mr. Taft, as President of this Associa- 
tion, introduced President Wilson on the occasion 
to which I have referred, he attested our high re- 
spect for his office and our personal confidence in 
his ability and purpose. We extend the same greet- 
ing to his successor, burdened with responsibilities 
not less. As American citizens, regardless of party, 
as lawyers devoted to the institutions of our Gov- 
ernment, we welcome our Chief Magistrate, the 
embodiment of the law. and we tender to him our 
fitting assurances of profound respect and deserved 
esteem. 

“Ladies and gentlemen,—the President of the 
United States.” 


President Hoover Delivers Address 


President Hoover was received with great ap- 
plause as he came forward to address the meeting. 
He bore with undisturbed composure the frequent 
activities of the camera men, who seemed to be 
taking quite a number of pictures of him, always 
to the accompaniment of a slight flash or some 
other evidence of their activities. The address, 
which was broadcast, appears in full in another 
part of this issue. When he had concluded, Chair- 
man Hughes expressed the thanks of the audience 
and the Association as follows: 

“T am sure I speak on your behalf our grateful 
appreciation of the honor which has been accorded 
us by the President of the United States and the 
inspiration that we have derived from his address, 
not only by reason of its spirit and purpose, but 
because it so richly manifests the warmth and 
depth of his interest in the integrity of our consti- 


tutional system and in the importance of our im- 


proving the administration of justice in the courts 
of the United States. (Applause) 

“TI extend to him on your behalf an expression 
of our gratitude for this important contribution to 
the thought of this occasion, when we meet to- 
gether in our Annual Meeting to see what we can 
do in the interest of our judicial administration in 
this country. God knows it needs attention.” 
(Laughter and applause.) 

The audience stood and applauded as President 
Hoover and his party withdrew from the Hall. 
Secretary MacCracken then announced the nomina- 
tions for members of the New General Council, al! 
of whom were elected. The names appear in the 
Official Directory published elsewhere in this issue. 


Fourth and Fifth Sessions 


HE Fourth Session was devoted to the laying 

of the cornerstone of the new building for the 

United States Supreme Court. This important 
event is the subject of a separate article in this 
number. The Fifth Session convened Thursday 
afternoon in the Assembly Room of the United 
States Chamber of Commerce Building, with for- 
mer President Silas H. Strawn in the chair. 

The first speaker on the program was Hon. 
William D. Mitchell, Attorney General of the 
United States. He was introduced by Chairman 
Strawn and then delivered an address on “Reform 
in Federal Criminal Procedure.” Attorney General 
Mitchell was listened to with close attention, as he 
gave a clear account of the efforts that had been 
made in that direction during the last three and a 
half years. At its conclusion, he was heartily ap- 
plauded. 

Mr. Rush C. Butler, of Chicago, chairman of 
the Committee on Commerce, presented its report. 
The Committee, he said, had but one recommenda- 
tion at this time. It was that the American Bar 
Association adopt a resolution that it favored “the 
enactment of legislation providing for the payment 
of interest on judgments against the United States, 
and that the bill providing therefor, suggested by 
the Attorney General of the United States, as set 
forth in tke Commerce Committee’s report for 1932 
be, and the same is hereby adopted and approved.” 


Demand for Amendment of Anti-Trust Laws 


The resolution was passed, after which Chair- 
man Butler took up a subject to which the Com- 
mittee has been devoting special attention. “For 
many years,” he said, “there has been a persistent 
demand for amendment of the anti-trust laws. 
Congress has responded by granting exemption, 
either wholly or partially, to agriculture, horticul- 
ture, steamship lines, railroads, banks, labor and 
others. The demand has been specially strong dur- 
ing the current period of business adversity. Ap- 
proximately twenty bills were introduced in the 
last Congress proposing such amendment. Among 
the strongest pleas is that coming from industrial 
groups known as trade associations representing 
general business. Permit me to enumerate some of 
the amendments suggested. 

“That the Sherman law be repealed is an ex- 
treme proposal made by the American Federation 
of Labor. The rule of the Sherman law as present- 
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ly interpreted, namely, that contracts unreasonably 
restraining trade are unlawful, is sound and whole- 
some and is traditional among English-speaking 
people. There is no apparent reason why such a 
rule of conduct should not be the law of the land. 
If it is to be such, it must be by way of statutory 
enactment, since there is no common law of the 
United States. Another suggestion is that the 
criminal provisions of the Sherman law be repealed. 
This proposal, if made effective, would possess the 
merit of meeting many of the objections urged 
against the law as now interpreted, but as a prac- 
tical matter such a solution of the problem is legis- 
latively impossible. 

“One amendment suggested is in effect that 
the words ‘in restraint of trade’ wherever used in 
the Sherman law shall be deemed and interpreted 
to mean only such restraint of trade as having due 
regard to the interests of producers, workers and 
consumers shall be to the detriment of the public. 
This proposal lacks merit for two reasons: First, 
the interpretation that the Supreme Court might 
reasonably be expected to put upon such amend- 
ment would be that it does not amend for the rea- 
son that the court now takes the public interest into 
consideration by applying the so-called rule of rea- 
son in its interpretation of the Sherman law; and 
second, that such an amendment would but tend 
to create a new standard and thus add to the al- 
ready existing confusion in interpretation and ap- 
plication of the law. 


. ° ° “ 
“Still another proposal is to license persons 


transacting interstate commerce and confer addi- 


tional regulatory power upon government. This 
would put more government in business. That is 


one of the things which business is now trying to 
escape. The suggestion that the Federal. Trade 
Commission Act be amended to legalize Trade 
Practice Conferences is limited in scope and deals 
with only one aspect of the larger problem. 

“It has been proposed by bills introduced in 
Congress to regulate commerce in bituminous coal. 
It has also been proposed to grant special exemp- 
tion from the anti-trust laws to all natural resource 
industries. These suggestions call for the enact- 
ment of special legislation which, while perhaps 
not objectionable from a constitutional viewpoint, 
necessitates resort to a doubtful legislative policy. 
Small business everywhere is suffering because of 
the existence of the Sherman law. Consolidated 
industrial units in all branches of industry may 
lawfully do things which their smaller, non-con- 
solidated competitors are not permitted to do. 
Therefore the relief to be sought should be general 
in character—effective not only as to coal, oil, and 
lumber, but as to textiles and other commodities, 
manufacturing, and generally speaking, all other 
classes of business. ‘ 

Purpose of Commerce Committee’s Bill 


“The purpose of the Committee’s bill is to re- 
lieve business men from the fear of criminal prose- 
cution which now deters them from entering into 
lawful contracts and at the same time safeguard 
the rights of the public against unreasonable re- 
straints and monopoly by conferring certain addi- 
tional powers upon the Department of Justice and 
the Federal Trade Commission. The Committee’s 
proposal has a dual aspect. It provides, first, that 


contracts voluntarily submitted to the Attorney 
General and filed with the Federal Trade Commis- 
sion shall become automatically effective unless ob- 
jection thereto is made by the Department of Jus- 
tice or an interested person, in which event they 
may be made effective by order of the Commission, 
but only after hearing; and second, that parties to 
contracts so becoming effective are exempt from 
the criminal, three-fold damage and confiscatory 
provisions of the Sherman law. 

“The result of the enactment of such legisla- 
tion will be to encourage industry to work out its 
own problems. It will relieve business men from 
the fear they now entertain and which deters them 
from entering into lawful contracts. It will give 
legal sanction to the Trade Practice Conferences of 
the Federal Trade Commission. It will restore to 
industry its right of self-regulation. Paradoxical 
as it may seem, the provisions of the bill conferring 
jurisdiction on the Federal Trade Commission will 
to a large extent take government out of business. 
The Committee is not unmindful of the fact that in 
order to obtain the full benefit of the proposed leg- 
islation there must be a reorganization of the Fed- 
eral Trade Commission.” 


Commerce Committee Authorized to Act During 
Coming Session of Congress 


Chairman Butler then presented a resolution, 
incorporated in his report at the suggestion of the 
Executive Committee of the Association, calling at- 
tention to the likelihood that numerous bills dealing 
with the anti-trust laws and the Federal Trade 
Commission will be considered at the coming ses- 
sions of Congress; setting forth that such bills are 
likely to involve numerous questions of law and 
procedure on which the aid and advice of the Com- 
merce Committee may be helpful to committees, 
sub-committees and members of the Senate and 
House of Representatives having charge of such 
bills; and declaring, finally, that the Committee on 
Commerce is authorized and directed to offer such 
aid and advice if, as and when, in the Committee’s 
opinion, it may be helpful. 

A motion was made for the adoption of the 
report. Mr. Thomas James Norton, of Chicago, 
Ill., was recognized by the Chair. “I should just 
like to say a few words entirely from the constitu- 
tional point of view,” Mr. Norton said, “I made 
a few remarks in the Committee meeting Tuesday 
morning in opposition to the action which is pro- 
posed by this Committee on the ground chiefly that 
it proposes to bring under the Federal Government 
matters which are now within the control of the 
States ; and that as a man who had had a great deal 
of experience in watching the railroads of this 
country lie down and submit to be tied by threads 
as the dwarfs in Lilliput tied down the giant, I felt 
it my duty to oppose any steps by anybody intend- 
ing to augment the duties of the Federal Govern- 
ment in matters throughout the country. 

“There has been much said about the need of 
business getting out of the depression in which it 
is. As business is not in its present depression 
owing to the observance of the anti-trust !aws, it 
should follow that a relaxation of the trust laws is 
not necessary now. A good deal of our trouble, as 
I have observed it, comes from non-observance of 
those laws, and that is particularly true with re- 
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spect to the farmer whose business is fundamental, 
and who is without competition as to what he has 
to sell, and who has not any competitors offering 
the things that it is necessary for him to buy.” 

The States of California, Oklahoma and Texas, 
Mr. Norton continued, are already controlling the 
excess production of oil. Cotton production is also 
a State matter and the States can deal with that, 
if they wish to, as effectively as the States above 
mentioned are dealing with the oil situation. So 
far the business man in industry being in 
danger of severe punishment, if he makes a mistake 
in judgment as to what is permissible under the 
anti-trust law, he did not think such danger existed 
today. That was the case presented in the old 
“trust-busting” days, but the Government of re- 
cent years has treated business with consideration. 
The worst that any business would suffer today if 
it made a mistake in an agreement under the anti- 
trust laws would be an admonition to cancel the 
agreement. 


as 


Committee on American Citizenship Reports 


The report of the Commerce Committee was 
then adopted, after which Hon, F. Dumont Smith, 
of Kansas, presented the report of the Committee 
on American Citizenship. Chairman Smith stated 
that inasmuch as this was the bicentennial anni- 
versary of the birth of George Washington the 
Committee had made a special effort to put before 
the people the services which Washington had ren- 
dered, especially to the Constitution. He gave some 
very interesting details in elaboration of this point. 
He concluded by stating that there had been in the 
last few years a general effort on the part of the 
so-called intelligentsia of the country to belittle 
Washington in his eyes of his countrymen. He 
had been told of a professor who in a lecture in 
London had told his hearers that Washington was 
a good man but a very dull man. Speaking for 
himself personally, he wished we had fewer college 
professors in this country and more dull men like 
George Washington. 

The report of the Committee on International 
Law was presented by Hon. James Grafton Rogers, 
Assistant Secretary of State. Mr. Rogers said that 
the report, which had been printed in the advance 
program of the Association, consisted of a general 
survey of some of the principal developments of 
doctrine, of theory and of court decisions in the 
field of international law during the past year. It 
called for no action, and he therefore moved it be 
received and filed. Carried. 

Report of Committee on Jurisprudence and 

Law Reform 


The next report was that of the Committee on 
Jurisprudence and Law Reform, presented by Mr. 
Paul Howland, of Cleveland, O., Chairman. This 
report provoked the most extended discussion of 
the Annual Meeting. On a vote, the Association 
supported the Committee’s resolution of opposition 
to four specific and particularly well known meas- 
ures seeking to abolish or curtail the Federal juris- 
diction on the ground of diverse citizenship. How- 


ever, the Committee’s first recommendation, 
couched in general terms, “that the Association 


adhere to the position which it has maintained for 
many years in opposition to all legislation radically 


limiting the jurisdiction of the Federal Courts, or 
decreasing the power thereof, and hereby directs 
its committee in the name of the Association to ap- 
pear before the proper committees of Congress in 
opposition thereto,” was referred back to the Com- 
mittee for further consideration. 

Chairman Howland began his report by sum- 
marizing the Committee’s activities with reference 
to certain legislative matters. “The first thing that 
we were asked to consider,” he said, “was the so- 
called Shipstead Bill or Norris Anti-Injunction Bill. 
This subject has been before the Congress of the 
United States in one form or another for the last 
twenty years, to my personal knowledge. At the 
time when the Shipstead Bill was first introduced, 
and it was brought to the attention of this Associa- 
tion, action was taken adverse to.it. Various 
amendments were made to the original Shipstead 
sill. Different bills were introduced with different 
numbers, and in the shifting of the amendments and 
the change in the original bill it was difficult for 
your Committee to say that this Association had 
ever taken action on the particular bill which was 
pending before Congress. 

“We did not wish to be presumptuous and say 
that we represented the American Bar Association 
upon a bill which it had not acted upon, so we 
simply called the attention of the Judiciary Com- 
mittee of the Senate and the Judiciary Committee 
of the House to our opposition to the principle 

eWhich takes away from the Federal Courts juris- 
diction to act in certain matters, without attempt- 
ing in any way to bind the Association as opposed 
to the particular Bill which was ultimately passed. 
We hope that we have represented the Association 
in our action in that matter and have not been in 
any way presumptuous. 

“Coming now to another matter which has 
taken a great deal, in fact all, of our time during 
the last year, in which you will certainly be inter- 
ested, I call your attention to three bills which have 
been introduced, and upon which I wish to ask at 
the close of this statement your final action, so that 
there can be no misunderstanding as to the atti- 
tude of the American Bar Association upon this 
vital question. 

“Senate Bili 939 takes away from the Federal 
Courts the jurisdiction to entertain cases of divers- 
ity of citizenship absolutely. I will not say it re- 
peals it, but it leaves it out of the picture. That is 
known as the Norris Bill. 

“Speaking with reference to this bill separately, 
under instructions from this Association, given year 
after year, under the chairmanship of Mr. Henry 
W. Taft, and I think going back beyond that long 
before I had the honor to be Chairman of this Com- 
mittee, the American Bar Association has taken 
strong ground in favor of preserving the Federal 
jurisdiction undiminished, untainted and un- 
destroyed. Your Committee, at the request of the 
President of the Association, and in compliance 
with instructions from this Association, embodied 
in its Annual Reports and its official action, op- 
posed this bill. We appeared before the Judiciary 
Committee of the Senate. We were received with 
the greatest courtesy, and nothing along that line 
could have been more pleasant and agreeable, not- 
withstanding the fact that after they had considered 
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fully our powerful arguments against this Bill, they 
unanimously reported it out. (Laughter.) 

“The Bill then went to the House. We ap- 
peared before the Judiciary Committee of the 
House, and we were treated with the greatest 
courtesy, and after fully considering the arguments 
read by your Committee and other distinguished 
gentlemen, the Judiciary Committee of the House 
refused a favorable report upon this Bill. 

“Coming now to one other Bill, there was a 
Bill known as the Attorney General’s Bill, 937. 
That Bill was not reported out favorably by the 
Judiciary Committee of the Senate. It provided 
that where a corporation organized under the laws 
of one or more States, or under the laws of one or 
more foreign countries, carries on business in a 
State other than one where it has been organized, 
it shall, for purposes of jurisdiction in a District 
Court of the United States, be treated as a citizen 
of such State wherein it carries on business as re- 
spects all suits brought within that State between 
itself and the residents thereof, and arising out of 
the business carried on in such State. In short, a 
corporation doing business in a State other than the 
one where it is chartered shall not have the right to 
appeal to the Federal jurisdiction on the ground of 
diverse citizenship. That bill was not favorably 
reported by the Judiciary Committee of the Sen- 
ate nor the Judiciary Committee of the House. 

“One other bill, known as the Bullwinkle Bill, 
which would increase the jurisdictional $3,000 
amount for removal from the State to Federal 
Courts to $7,500, was opposed by your Committee. 
It was not favorably reported either by the Judici- 
ary Committee of the Senate or the Judiciary Com- 
mittee of the House. Another bill affecting diverse 
citizenship jurisdiction was Senate 3243, which ap- 
plies particularly to public utility companies and 
State boards, and the rate-making power of State 
boards. The effect of it was to take away from the 
Federal District Courts jurisdiction to interfere 
by injunction or otherwise with the order of State 
administrative boards affecting rates chargeable by 
public utilities. This Bill was favorably reported 
by the Judiciary Committee of the Senate, against 
our opposition, but has not been reported by the 
Judiciary Committee of the House. 

“Members of the Association, these matters 
have been given our very careful attention, and in 
passing I wish to say that it is the general con- 
sensus of opinion of your Committee that the 
American Bar Association in some way should es- 
tablish a closer contact with the great law commit- 
tees of the Congress of the United States. We were 
received with the greatest courtesy, but there was 
a feeling, not expressed, that perhaps we were not 
entirely welcome; at least, that possibly there was 
an ulterior motive back of the activities of your 
Committee as the representative of some great cor- 
poration or wealthy client. 

“Those things must be eliminated from our 
dealing with the great law-making bodies of the 
Republic. The American Bar Association must be 
in a position, and is in a position, to go before these 
great committees of the Congress of the United 
States in a disinterested way, appealing only, and 
advising only, not dictating to these men who are 


lawyers, and most of them are members of this As- 
sociation, and declaring that all we want, all we 
hope for in the world is to be of assistance, for the 
welfare of our common country. That is the ob- 
jective, as I understand it, and the only reason in 
the world why your Committee appeared before 
the Committees of the Congress.” 


Mr. O’Connell on the Minority Report 


Mr. Joseph F. O’Connell, of Boston, speak- 
ing to the report, stated that Dean Clark and him- 
self, both members of the Committee, had filed a 
minority report. They felt that the action of the 
Committee was unfortunate. The Committee had 
been appointed with instructions imposing certain 
policies on it. They felt that those instructions 
were ill-considered, because they wanted to address 
themselves to the subject with a free mind. He 
continued: 

“We had great respect for the judgment of this 
great organization of which we were members, and 
we were their representatives ; nevertheless, we had 
something else to consider. We felt that many 
members of this great organization did not know 
the principles involved in the various measures 
that were submitted, the Caraway Bill and the 
Shipstead Bill, and that were disposed of in the 
headlines of the papers as the judgment of radicals. 
Members of the bar were induced to accept that 
without reflection. The jurisdiction of the Court 
was disposed of without study, and we felt that it 
was not right on the part of intelligent men, grad- 
uates of colleges, men who had been distinguished 
by universities, men who had given their life to the 
study of the law and the development of it, to take 
a snap judgment from an audience like this and 
give their imprimatur to that order. 

“With ail due respect to the distinguished 
gentleman, for whom we have the greatest consid- 
eration and regard, who felt that he should follow 
the orders given to him by this great organization, 
we nevertheless felt that our conscience called upon 
us to protest against this proposition of objecting 
to any law simply because it had the name of Cara- 
way or Shipstead. The principle, after all, was the 
thing that concerned us. Is it possible that the 
law has reached a positon where it cannot be 
changed, where progress cannot be made by our 
suggestions? I don’t want to be one of those who 
believe that we have ever reached such a state. 
Simply because the press, or a certain crowd who 
have the ear of the public, may want to say, ‘Oh, 
we will have nothing to do with Shipstead or 
Caraway; they are radicals,’ that does not neces- 
sarily mean we have to follow suit. «As lawyers, 
we believe we ought to look into these bills, that 
we ought to look into the principles involved, and 
we ought to ask ourselves what is the trouble here 
that has brought about this situation. If there is 
something to be remedied, we don’t care whether 
it is Caraway, or Shipstead, or Norris, or anybody 
else whose name is attached to the leadership of 
that proposition. Let us, as lawyers, analyze what 
is back of it; and if there is an evil to be corrected, 
let us correct it as lawyers. Let us help the Senate, 
let us help the House, so that we may be rightly 
regarded as men who, by reason of their training, 
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study, experience, have an opinion that is worth 
something. 
Mr. Clark Explains Dissent from Committee’s 
Conclusions 


Mr. Charles E. Clark, of Connecticut, stated 
that he would like to explain quite briefly his dis- 
sent from the report of the Committee. “May I 
say quite directly,” he began, “that the bill which 
I think our Committee should approve is Bill No. 
937, sponsored by the Attorney General of the 
United States, and recommended to Congress by 
the President. That is covered specifically by the 
fourth resolution, but as a matter of fact, this first 
resolution seems broad enough to cover all. The 
bill simply changes a presumption drawn by the 
Supreme Court in an early case as to the citizen- 
ship of a corporation. 

“I speak of that because our Committee filed 
a brief of fifty-five pages before the Congress, of 
which fifty-three were devoted to arguments of the 
unconstitutionality of the bill. May I say that if 
our Committee, as representing the American Bar 
Association, must rely on arguments which I think 
are of the weakest kind in opposition to bills of this 
character, it seems to me that the position of the 
whole Association is very weak. 

“The proposition is simply this, on that bill: 
Why should a corporation be entitled to go into the 
Federal ‘Court by the mere fact of getting itself 
incorporated in another state from the place where 
it carries on its business? The other day I was 
trying to explain to a class of mine a case of this 
kind. It was a dispute between a city out in Idaho 
and a local water company. The case was in the 
Federal Court because the local water company was 
incorporated under the laws of West Virginia... . 

“Let me say this, in addition, and this is all I 
care to say: It seems quite apparent from political 
observers that some legislation is going through 
affecting this question. I doubt if at this date much 
that we do will have a bearing on the action of 
Congress. I have felt, and others have felt, that 
a reasonably moderate bill could be worked out if 
we were willing to meet the representatives in Con- 
gress half way. I fear that by the attitude we are 
taking, we destroy our own influence and only 
hasten the day when the most completely radical 
legislation will pass.” 

Mr. Warren Protests Against Passage of First 
Resolution 


Mr. Charles Warren, of Massachusetts, then 
took the floor. “As I unde~stand the resc‘ution 
before the house,” he said, “it is to put this organ- 
ization on record as opposing any radical change 
of the present jurisdiction of the Federal Courts. 
Mr. Chairman, I conceive of nothing so hidebound, 
so unprogressive, as that proposed resolution. 
What is there sacrosanct about the present juris- 
diction of the Federal Courts? Why, for over a 
hundred years there has been legislation changing 
the jurisdiction of the Federal Courts. Why should 
we at this present moment assume that there is 
no necessity for any radical change in that juris- 
diction? It might be that this organization might 
choose to favor or oppose any one of these particu- 
lar bills, but to lay down the broad proposition that 
we are opposed to any radical change of present 
jurisdiction seems to me to place this organization 
back in the Dark Ages out of touch with present 


conditions, out of touch with present evils, out of 
touch with what the Congress of the United States 
is there for, namely, to see whether present condi- 
tions do not demand a change in some respects. I 
protest for one against the passage of any such 
resolution as this.” 

At the suggestion of a member, Chairman 
Strawn stated the question immediately before the 
House. It was on the first recommendation of the 
Committee—that the Association adhere to its op- 
position to all legislation radically limiting the 
jurisdiction of the Federal Courts or decreasing the 
power thereof. 

Mr. Charles Markell, of Maryland, was recog- 
nized by the Chairman. He wished, he said, to 
ask the question, what does that resolution mean as 
applied to the particular bills that are now before 
Congress? “We have a proposal by the Norris Bill 
to destroy the entire diversity of citizenship juris- 
diction that has existed since 1789. I think that 
this organization ought to put the whole weight 
of its well considered influence against any such 
proposition as that. But at the same time we have 
a proposal that is a totally different bill from the 
Norris Bill—totally different from the other bills 
which are patently and grossly objectionable. This 
is a bill which primarily says that the birthright of 
the Federal jurisdiction on the ground of diversity 
of citizenship cannot be obtained by going into 
Delaware and buying it. I would like to know 
whether in adopting a blanket resolution, we are 
indicating that we have the same judgment about 
this bill and the other bills which are open to seri- 
ous objection.” 

Mr. O’Connell, of Massachusetts, arose to call 
the attention of gentlemen to the word “radical” as 
used in the resolution. Neither he nor any man or 
woman present knew the sense in which it was 
used. An organization of lawyers ought not to 
pass a resolution of this kind without knowing what 
it was doing. 


First Resolution Referred Back to Committee 


Mr. William L. Taylor, of Indiana, moved that 
the first resolution be referred to the Committee 
for further consideration and that the meeting take 
up the other questions. The motion was carried. 
A vote was then taken on the resolution recom- 
mending defeat of S. 939, generally known as the 
Norris Bill, and the resolution was adopted. The 
same action was taken with respect to the resolu- 
tion recommending defeat of legislation increasing 
the jurisdictional amount of $3,000 in cases removed 
from State to Federal Courts on the ground of 
diverse citizenship. 

The fourth resolution, recommending defeat of 
S. 937, the so-called Attorney General’s bill, was 
then taken up. This measure, as is generally 
known, denies removal to the Federal Courts, on 
the ground of diverse citizenship, to a corporation 
which carries on business in a State other than 
that in which it was organized, with respect to all 
suits brought within such State by residents of 
that State and arising out of the business carried 
on therein. 

Mr. O’Connell asked if the Chairman of the 
Committee would give the reasons that were ad- 
vanced by the Attorney General for the passage of 
this particular bill. Mr. Howland replied: 

“The President sent a message to the Congress 
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in connection with this matter, in which he sug- 
gested that he approved the suggestions made by 
the Attorney General in recommending this bill. It 
is not fair for me to give the reasons why the At- 
torney General of the United States advocated or 
suggested, at least, the passage of this bill, and I 
will not attempt to quote, but I am under the im- 
pression that the Attorney General of the United 
States, fearful that possibly the Norris Bill might 
become a law and destroy the Federal jurisdiction 
in diverse citizenship cases altogether, suggested 
that this might, in the nature of a compromise, save 
the Federal jurisdiction in part. 

“T do not wish to quote the Attorney General, 
but as I understand it that is the reason, and if this 
difficulty was not present here, and this attack was 
not being made on the Federal courts and Federal 
jurisdiction, this Attorney General’s bill would 
never have been suggested to the Congress of the 
United States.” 

Mr. Oscar W. Ehrhorn, of New York, said that 
it seemed to him that there was a radical differ- 
ence between this particular bill and the other bills 
sought to be covered by the directions to the Com- 
mittee. 


Senate Bills 937 and 3243 Condemned by 
Association 


The resolution was put to a vote and carried, 
after which the fifth recommendation, for the de- 
feat of S. 3243, taking away from the Federal Dis- 
trict Courts jurisdiction to interfere, by injunction 
or otherwise with the orders of State administrative 
boards affecting rates chargeable by public utilities, 
was taken up. 

Chairman Howland, in response to a question 
from the floor, stated that the bill had been intro- 
duced by Senator Hiram Johnson of California and 
had the very enthusiastic support of the State Board 
of Public Utilities of California. The object and 
purpose of the measure was to give absolute power 
to a State to make such rules and regulations as it 
sees fit, whether confiscatory or not, and absolutely 
prevents the Federal Government from interfering 
by injunction or otherwise to prevent a violation of 
the Federal Constitution, if such there be. 

On motion the resolution condemning 
measure was adopted. 

Hon. George W. McClintic, of Charleston, W. 
Va., Chairman of the Committee on Uniform 
Judicial Procedure, presented its report. Judge 
McClintic said he was a Federal Judge and ap- 
proached the question which was the special prov- 
ince of his Committee in a rather impersonal way. 
He had taken the trouble last year to investigate 
what were the feelings of lawyers in his district, the 
Southern District of West Virginia on the question 
of uniform judicial proceedings. He had found 
mixed up with their feelings and statements on that 
subject also a feeling on the question of S. B. 939-— 
the Norris Bill. He continued: 

“T found that in my District—now this is just 
simply bearing testimony and not stating it as my 
personal opinion—about ninety per cent of the 
lawyers were opposed to any Federal uniform judi- 
cial procedure bill, because we do not want to leave 
our common law State, and do not want to have 
one law for the State and another for the Federal 
Court in procedure in civil cases. But I also found 
a number of lawyers who said if that was pressed, 


the 


they were going to make a hard fight for 939, be- 
cause they didn’t like Federal Courts anyway. In 
going around Congress last winter, as I did, trying 
to discuss this question with members of the 
Judiciary Committees of the two Houses, I reached 
the conclusion that Senate Bill 939 is likely to pass 
whenever it gets to a vote. Whether you like that 
or not, I am just speaking impersonally. I don’t 
care if it goes through because it will take the labor 
off of me, and then if they repeal the liquor bill, I 
will have a real nice job. . 
No Chance for Uniform Judicial Procedure 
Bill at This Time 


Coming back to the Uniform Judiciai Pro- 
cedure Bill, Judge McClintic stated that he had, 
after talking to a number of Senators and others, 
reached the conclusion, which was shared by the 
whole Committee, that there wasn’t a ghost of a 
chance to pass it at this time. Personally, he didn’t 
think it ought to be passed and he was satisfied 
the great majority of lawyers didn’t think it ought 
to pass. 

He submitted a recommendation that, in view 
of the apparent sentiment in the Senate and House 
against any bill vesting in the Supreme Court of 
the United States the power to prescribe by general 
rules the practice and procedure in actions at Law, 
no attempt be made by the Association to have 
such bill passed at this time. A resolution to that 
effect was passed, as was also one continuing the 
Committee. 

Memorials on Presidents Lehman and Tucker 
Adopted 


Mr. William L. Marbury, of Baltimore, then 
read a special Memorial on Hon. Henry St. George 
Tucker, former President of the Association. A 
special Memorial on Hon. Frederick W. Lehman, 
also a former president, was then read by Hon. 
Charles A. Boston. These were prepared at the 
request of the Executive Committee and both were 
adopted by a rising vote. 

Mr. Robert E. Coulson, of New York City, 
Chairman of the Committee on Federal Taxation, 
presented its report. The Committee, he said, was 
a special one, but it had been continued from year 
to year and it had had a real usefulness almost from 
the beginning. The lawyer is by and large the 
best man to watch the operation of the Federal tax 
laws all over the country and to suggest adminis- 
trative and procedural changes to make them more 
workable; and the Committee on Federal Taxation 
had served as a conduit to bring these suggestions 
to the Government officials charged with the ad- 
ministration of Federal tax measures. 

He wished to pay a tribute to the attitude of 
these Government officials and also to the House 
Ways and Means Committee and the Senate Fi- 
nance Committee. Not all the suggestions made 
by the Committee on Federal Taxation had been 
adopted by these Committees because they had to 
take into consideration factors other than the mere 
workability of the measure, but they had given 
such suggestions earnest consideration at all times. 


Recommendations of Committee on Federal 
Taxation Approved 


Chairman Coulson presented recommenda- 
tions that the Committee be continued; that it con- 
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tinue its function as a conduit for suggestions from 
the Bar for the improvement of Federal taxation 
measures; that the differential in the rate of taxa- 
tion in favor of earned income as against income 
derived from the employment of capital, which was 
dropped at the last session under pressure of ob- 
vious necessity to secure all possible income, be re- 
stored—all of which were approved. 

He also presented a resolution calling for the 
repeal of Section 319 of the Legislative Appropria- 
tion Bill enacted by the present Congress, “which 
reduces the rate of interest allowed by the Federal 
Government on the refund of taxes improperly col- 
lected from six per cent to four per cent, without 
any corresponding reduction in the rate of interest 
payable by the taxpayer on additional assessments.” 
The resolution characterized that action as un- 
wise and unjust, in that the Bar and public have 
properly relied and acted on the basis of a defi- 
nitely settled policy of the Government as to such 
refunds. It further instructed the Committee to 
endeavor to secure the reinstatement of the pro- 
visions of law theretofore existing. Approved. 

Another resolution presented by Chairman 
Coulson caused a lively debate. It authorized the 
Committee to express to the proper Congressional 
Committees “the view of this Association that the 
Congress should endeavor, in further revisions or 
amendments of the Revenue Act of 1932, to de- 
crease substantially the dependence for revenue on 
taxes on net incomes and to secure a larger propor- 
tion of the Federal revenues from forms of taxes 
less susceptible to sharp fluctuations as a result of 
general changes in business and professional ac- 
tivity. Chairman Coulson accompanied the pro- 
posed resolution with a brief explanation stating 
among other things, that “the Treasury Depart- 
ment for a number of years has urged that our 
Federal fiscal policy placed too great a reliance on 
the highly fluctuating form of revenue represented 
by our taxes on net income and has asked for a 
more stable fiscal base.” 

Policy of Resolution Challenged 

Mr. Charles F. Keyes, of Minnesota, said that 
the resolution was taking the Association into a 
subject which involves economic and _ political 
rather than purely legal questions. As he read it, 
the resolution would virtually put the organization 
on record in favor of perhaps a sales tax—and the 
members were certainly of varying opinions with 
respect to that and similar measures. He moved 
it be referred back to the Committee for further 
consideration. 

Chairman Coulson replied that he did not think 
the Committee would have thought it within its 
province to recommend a sales tax or a beer tax 
or any other specific tax. It did, however, think 
the Association had not only a right but a duty, as 
a body of men best fitted to express a view as to 
the practical workings of taxation measures, to ex- 
press to Congress the impartial opinion that you 
cannot run the Federal Government properly if 
the backbone of your fiscal policy is a law which 
permits such a tremendous and unexpected fluc- 
tuation in revenue as we have witnessed in the 
last decade. 

Mr. John James Baicher of Virginia, favored 
the resolution. After some further discussion the 
motion to refer it back to the Committee was 





voted on and lost, after which the resolution was 
adopted. 


Committee on Admiralty and Maritime Law 
Reports 


Mr. Alfred Huger, of Charleston, S. C., Chair- 
man of the Committee on Admiralty and Maritime 
Law, presented its report. The committee had sent 
a letter to admiralty lawyers all over the country 
asking them to suggest matters which they thought 
should receive attention, and a good many replies 
had been received. The Committee had studied a 
number of questions, but had decided to concen- 
trate on a single reform, which it hoped might 
eventually result in a study of the whole question 
involved. The reform referred tg was in connec- 
tion with a provision in the Code which permits 
U. S. Marshals, in all proceedings in rem, to recover 
a commission where the vessel or property is not 
sold. In other words, he gets one percent commis- 
sion on the first $500 and one-half of one percent 
on all sums above that. 

Chairman Huger added that the judges, inter- 
preting the law favorably to the Marshals, gave 
them that commission. In his own district the 
judge had held that even if the vessel had not been 
seized and the Marshal had not lifted a finger and 
had rendered no service at all, he should be paid 
his commission. He was informed that in most of 
the jurisdictions throughout the United States the 
Marshals were collecting such commission. And 
with the advent of the great bonding companies, 
actual sale of the vessel was becoming increasingly 
rare. 

The Committee had therefore recommended 
the repeal of the section held to authorize such 
commission, where the case is settled without sale 
and the Marshal does nothing. It had however in- 
serted a proviso that “if the property shall have 
been taken into the custody of the Marshal and dur- 
ing the interim between the time of seizure and 
settlement of the debt or claim by the parties, the 
Marshal shall have rendered services which he 
deems justify compensation by way of commission, 
the Court in its discretion may, upon petition set- 
ting forth the facts under oath, award the Marshal 
such compensation by way of commissions as it 
shall deem proper, not to exceed one percentum on 
the first $500 of the amount agreed upon in such 
settlement and one-half of one percentum on the 
excess of any sum thereof over $500.” 

The resolution was adopted after which the 
report of the Committee on Memorials, presented 
by Chairman William P. MacCracken, Jr., was 
adopted by a rising vote. 


Sixth Session 


ON. CHARLES S. WHITMAN, former 
President of the Association, presided at the 
sixth session, held in the Assembly Room of 

the United States Chamber of Commerce Building. 
The first business on the program was the report 
of the Committee on Aeronautical Law, which was 
presented by Chairman George B. Logan of St. 
Louis. 

Chairman Logan began with a summary of the 
history of the Committee’s work. It had submitted 
a proposed Aeronautical Code at Atlantic City for 
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examination and discussion. This Code was in two 
sections, for convenience entitled “Uniform Aero- 
nautical Code” and “Uniform Airports Act.” Ap- 
proval was not asked for either of these measures, 
because the proposed Uniform Aeronautical Code 
conflicted with the previously adopted Uniform 
Aeronautics Act, which had been approved by the 
Association and later adopted by twenty States, and 
with the Uniform State Air Licensing Act, prepared 
by the Commissioners on Uniform State Laws and 
approved by the Association. However, he con- 
tinued, the Committee wished to report that the 
difficulties between it and the Aviation Committee 
of the Commissioners on Uniform State Laws had 
been fully harmonized. 

The two Committees have agreed with respect 
to the troublesome questions of “right of flight,” 
“absolute liability” and “standard of licensing.” In 
view of the fact that the “right of flight” as a com- 
mon law right existing irrespective of legislation is 
now fully recognized by the decision in Swetland 
vs. Curtis, they decided that a declaration of own- 
ership or non-ownership of airspace is no longer 
necessary in any legislative code. The right is, of 
course, qualified, but it exists. Furthermore, the 
rule as to damages to persons and property on the 
ground had been worked out by way of a com- 
promise. The Committee had yielded as to its 
previous position that liability did not exist unless 
negligence existed and had agreed to the rule of 
absolute liability. But the owner is to have this 
liability imposed on him only when the aircraft is 
operated in his business. 


Proposed Aeronautical Codes to Be Considered 
Further 


Last Friday the proposed Codes embodying the 
above features had been submitted to the Com- 
missioners on Uniform State Laws. That body, 
however, had decided that the Code did not go far 
enough as it did not cover such questions as pas- 
senger liability and others that had been suggested 
with reference to compulsory insurance for aviation 
operators. It had therefore adopted a resolution 
that the two measures be recommitted to the Avia- 
tion Committee of that body and the Aeronautical 
Law Committee of the American Bar Association. 
Under the circumstances no further action was 
needed by the Association because the action of the 
Commissioners controls all work on uniform State 
codes. 

Mr. Ewing, of New York, stated that he had 
been sent by the New York State Bar Association 
to oppose the rule of absolute liability of persons 
on whose behalf a plane is operated for injury to 
persons or property on the ground. He urged the 
Committee, when it resumed its joint labors, not to 
propose such a cruel and unusual punishment 
against the owner for the crime of having an air- 
plane. It is too severe a handicap on aviation and 
there is no advantage coming from it. 

Mr. John W. Guider, Acting Chairman, pre- 
sented the report of the Committee on Communica- 
tions, in the absence of Mr. Louis G. Caldwell. He 
presented two formal resolutions for approval. The 
first authorized the Committee to confer with the 
Senate Committee on Interstate Commerce and cer- 
tain other specified committees and, in its own 
name but not that of the Association, to make avail- 


able from time to time such information as had 
been gathered, such conclusions as had _ been 
reached and such recommendations as had been 
agreed upon. The other resolution authorized 
the Committee to represent the Association at in- 
ternational conferences and congresses in its field, 
in the role of observer and without expense to the 
Association. Both resolutions were adopted. 


Work of Committee on Communications 


The work of the Committee on Communica- 
tions for the past year, Mr. Guider continued, had 
been almost entirely confined to questions of radio 
law, and within that field it had been further re- 
stricted to matters affecting radio broadcasting. It 
had discovered that its efforts during any year were 
largely controlled by the developments which oc- 
cur in the various fields of its activities. The 
comprehensive report which it had prepared and 
presented is to a large extent a narrative of the 
legislative and administrative accomplishments of 
the past year, but it also contains a summary of all 
court decisions on radio matters since the last re- 
port, a review of proposed legislation, the Com- 
mittee’s conclusions on legislative matters and a 
section devoted to international radio regulation. 


Broadcasting of Judicial Proceedings from 
Court Rooms Condemned 


Mr. Thomas Francis Howe, of Illinois, Chair- 
man of the Committee on Professional Ethics and 
Grievances presented its report. He began by 
calling attention to the only recommendation the 
Committee had made, which was for the passage 
of a resolution condemning “the broadcasting of 
judicial proceedings from a court-room by radio as 
a breach of the decorum of judicial proceedings and 
as an interference with the administration of jus- 
tice.” 

The Committee had expressed its view of this 
practice in Opinion No. 67, but it considered that 
the practice had attained such proportions through- 
out the country that it seemed desirable to ask the 
Association to express itself in no uncertain terms. 
On motion, the resolution was adopted. 

The Committee was pleased to report that it 
was receiving fewer complaints against members 
as to serious offenses year by year. This is the first 
year since the Committee was given its present 
powers that it does not have to report any proceed- 
ings involving forfeiture of membership. However, 
during the past year it has expressed more opinions 
than in all its previous years together and that of 
course has required just that much more time. All 
this betokens an increased interest in ethical stand- 
ards on the part of the profession. 


Comparison Between Types of Bar Organization 


Speaking of the advisory functions of the Com- 
mittee, Chairman Howe called attention to a com- 
parison between the voluntary Bar organizations 
existing in so many States and the all-inclusive or- 
ganizations which have recently been adopted in 
a number of others, in the matter of disciplinary 
activities. His Committee had submitted evidence 
concerning the violation by a number of lawyers of 
the professional rule against the solicitation of busi- 
ness to the officials of a voluntary State organiza- 
tion in the West. They replied that the complaint 
had been turned over to the Grievance Committee, 
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but they feared nothing would be done about it as 
their courts were not inclined to take action on 
complaints that did not involve moral turpitude. 

On the other hand, the all-inclusive Bar Asso- 
ciation, also in a Western state, to which similar 
evidence concerning some of its members was pre- 
sented, proceeded to take prompt action. Within 
forty-five days from the time the complaint left the 
Committee’s office each of the offenders had been 
suspended from the practice for six months. Chair- 
man Howe hastened to say that he was not speak- 
ing for or against the all-inclusive Bar organiza- 
tion. He was simply speaking of one phase of that 
type of organization which was worthy of atten- 
tion. For many years efforts to enforce many of 
the profession’s ethical standards had been entirely 
ineffective, because action had to be taken through 
Bar Associations dealing only with lawyers who 
cared to submit themselves to their proceedings. 
Only in grievous instances were disciplinary meas- 
ures in the courts ever undertaken. But this is not 
the case today with the Bar Associations organized 
on an all-inclusive basis. 

He concluded by stating that the Opinions of 
the Committee were now issued quarterly in ad- 
vance sheets from the Secretary’s office, and that 
anyone desiring to receive them could do so by 
simply requesting the Executive Secretary to put 
his name on the mailing list. 

Relations of Lawyers and Collection Agencies 


The report of the Committee on Supplements 
to Canons of Professional and Judicial Ethics was 
also presented by Mr. Howe, in the absence of 
Judge Morris, the Chairman of that Committee. He 
said that the scope of the Committee’s activities had 
been enlarged at the last meeting, so that it now 
has power to consider the Cartons in the broadest 
aspect. During the last few years many requests 
had been made for amendments to the Canons hav- 
ing to do with the relations of lawyers with collec- 
tion agencies, law lists and concerns of that charac- 
ter. The Committee had thought it desirable to 
have a thorough survey of that situation and would 
in the course of the next few months endeavor to 
sound out professional sentiment as to what stand- 
ards should be adopted. There seems to be a great 
divergence of views with respect to some of these 
activities. 

Committee on Unauthorized Practice of the Law 
Reports 


The report of the Committee on Unauthorized 
Practice of the Law was presented by Mr. John R. 
Snively, of Illinois. It stated that the continued 
encroachment of corporations and laymen on the 
practice of law has caused considerable litigation 
in the past several years. Many proceedings have 
been instituted in the Courts to prevent such en- 
croachments and splendid results have been secured 
in Ohio. The matter has also been considered by 
the Courts in Alabama, Georgia, Idaho, Illinois, 
Michigan, Minnesota, Oklahoma, Tennessee and 
Washington. In addition, important cases are 
pending in California, Colorado, Florida, Illinois, 
Missouri, Oklahoma and Virginia. 

The Peoples Stock Yards Bank case (344 IIl., 
462; 176 North Eastern, 901), decided by the Su- 
preme Court of Illinois on June 18, 1931, the report 


continues, is one of the most outstanding and com- 
prehensive cases on this subject that has been re- 
viewed. It upholds the power of the Supreme 
Court to punish any corporation or unauthorized 
person who presumes to practice law, and declares 
such unlawful practice to be a contempt of the Su- 
preme Court as well as of the Trial Court. 

“However,” the report adds, “this problem will 
never be entirely solved by the institution of legal 
proceedings against the corporations and laymen. 
It has been decided that any member of the Bar 
who assists a corporation to practice law or render 
legal service is subject to discipline by the Supreme 
Court. (In re Otterness, 181 Minnesota, 254; 232 
North Western 318). He may even be deprived of 
his right to practice. Hence if we will proceed 
against the members of the Bar who participate in 
such practices we will strike at the principal cause 
of lay encroachments.” 

On motion, the Special Committee was con- 
tinued. 


Practice of Law in District of Columbia 


Mr. William C. Sullivan, of Washington, D. C., 
Chairman of the Committee on Practice of Law in 
the District of Columbia, presented its report. He 
wished to correct a misapprehension at the outset. 
The report stated that S. B. 3223, originally drafted 
by the Association, had been introduced in the Sen- 
ate by a local association in the District. Some 
people had gotten the impression that the Com- 
mittee was accusing this group of plagiarism. It 
wished to deny any such intention and to assert 
that the Association in question had cooperated 
with the Committee at all times and had given the 
American Bar Association credit for the preparation 
of the Bill. 

Chairman Sullivan called attention to the fact 
that the Committee was authorized at Atlantic City 
to propose some amendments to the bill as origi- 
nally drafted and that the Committee had done so 
but had decided that the chances of getting the 
measure passed in its original form were so good 
that it was wiser to let it go through and seek the 
amendments later. In the present report the Com- 
mittee had stated that as the Bill had not yet passed 
Congress, it would endeavor to have the amended 
Bill in line for adoption before its reintroduction at 
the short session. 

It now found, however, that the same reasons 
for not pressing the amendments existed at this 
time, and it had therefore not attempted to carry 
out its plan for an amended Bill. It merely asked 
that S. B. 3223 be approved and that the Commit- 
tee’s authority to consent to changes be continued ; 
also that the Committee itself be continued. The 
resolution was adopted. 


Commercial Law and Bankruptcy Committee 
Reports 


Mr. Jacob M. Lashly, of St. Louis, Chairman 
of the Committee on Commercial Law and Bank- 
ruptcy, presented a report for that body. The Com- 
mittee, at the request of the Solicitor General, had 
merely asked the Association at Atlantic City that 
definite decision be delayed until the results of the 
Solicitor General’s survey might be known and 
studied by it and other interested organizations. 

In February last the data gathered in that sur- 
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vey had been released, and the Committee then pro- 
ceeded to study the subject in the light of that con- 
tribution to the factual material. There was little 
new, so far as the Committee was concerned, that 
came out of the investigation. There were some 
compilations of facts that had not been furnished 
from any source before, which in the main con- 
firmed the general understanding of the Bar of the 
country and the experts who had been aiding the 
Committee. The interpretation of the factual data, 
he continued, is largely in the field of opinion, spec- 
ulation, somewhat of prophecy, and quite a little of 
personal interest. 

At the last term of Congress, following the 
publication of this data, the Department of Justice 
sponsored and had drafted certain proposed legisla- 
tion which was introduced simultaneously in the 
Senate and House. The Committee undertook the 
study of these Bills. It appeared before the Execu- 
tive Committee at its meeting in May and reviewed 
and discussed the pending legislation. It stated at 
that meeting that it had found that this legislation 
was not amendatory of the present law, and that 
the Bills constituted an entirely new bankruptcy 
system; that its passage determined whether the 
old system should be abandoned and this new sys- 
tem adopted. 

It was obliged to determine whether this was a 
wholesome measure or not, and it reached the con- 
clusion that much in this new and substitute system 
was new and experimental, much of it highly 
theoretical and that not a little of it would be quite 
impracticable. Moreover, all of the interpretative 
decisions and precedents of the Courts, which had 
been accumulated for the guidance of the Bar dur- 
ing the last thirty-three or four years, would be lost 
if the system were completely changed. 

Committee Prepares Tentative Amendments to 
Bankruptcy Law 

The Executive Committee thereupon adopted 
the recommendation of the Committee and directed 
it to appear before the Joint Committee of the 
Houses of Congress and oppose the Bill in its pres- 
ent form, and also continue its conferences with 
interested officials, including the Solicitor General 
and see if it could not be helpful in building up 
satisfactory amendatory legislation. This was done 
and the Joint Committee requested the Committee 
to prepare a draft which would embody its ideas of 
proper amendatory legislation. So the Committee 
had prepared some tentative measures, which were 
submitted with its report. 

The three resolutions, as printed on the report, 
were then voted on seriatim: the first commending 
the Committee’s opposition to the pending Bank- 
ruptcy Revision Bill; the second, approving the 
Committee's tentative bill for amending the Bank- 
ruptcy and authorizing its introduction in 
Congress; the third, authorizing the Committee to 
draft further amendments, if it shall appear proper, 
and, with the approval of the Executive Commit- 
tee, to introduce the same in Congress. 

Mr. R. Preston Shealy, of Washington, D. C., 
moved an amendment to the third resolution direct- 
ing the Committee to hold at least one public hear- 
ing before presenting any amendments to the 


Law 


.Executive Committee. After some discussion by 
members, the amendment was accepted by Chair- 
man Lashly, after which all three resolutions were 
adopted. 

Mr. Merritt U. Hayden, of Detroit, Chairman 
of the Committee on Insurance Law, stated that 
there were no recommendations in its report. It 
had been printed and distributed to members and 
he merely asked that it be received and filed. 

Mr. Lincoln L. Kellogg, of Asheville, N. C., 
presented the report of the Committee on Legal 
Aid Work in the absence of Chairman Reginald 
Heber Smith. He recalled the significance and im- 
portance of such work, especially during the pres- 
ent depression, and declared that lawyers can make 
no more effective contribution to the present non- 
partisan drive to mitigate the ravages of the de- 
pression, to rehabilitate men, and to give every man 
his due, than by supporting legal aid work. The 
report was received and filed. 

Judge Jesse A. Miller, of Des Moines, Iowa, 
chairman, presented the report of the Committee 
on Change of Date of Presidential Inauguration. 
He stated that at the date of preparation of the 
printed report eleven States had ratified the amend- 
ment: New York, Mississippi, Arkansas, Virginia, 
New Jersey, Kentucky, Michigan, South Carolina, 
Maine, Rhode Island and Louisiana. Since that 
date Illinois, Pennsylvania, Indiana, Texas and 
Oklahoma have ratified, making a total of sixteen. 

The coming winter will see sessions of the 
Legislatures of three-fourths of the States, and the 
Committee expects to see the final adoption of the 
Amendment within a year. The Committee asked 
that it be continued and that the appointment of an 
auxiliary member from each State, to aid in secur- 
ing ratification by the remaining Legislatures, be 
authorized. Both resolutions were adopted. 


Need for Effective Machinery for Handling 
Relief Funds This Winter 


Mr. J. P. Chamberlain, of New York, Chairman 
of the Committee on Noteworthy Changes in 
Statute Law, in presenting its report, gave a brief 
statement of the genesis of the Committee. It was 
formed to take over the then constitutional duty of 
the President to comment on noteworthy changes 
in statute law in his address. However, the Library 
of Congress had later been induced to take over 
this difficult and burdensome task, leaving the 
Committee free to adopt and carry out its present 
policy of pointing out in each of its reports a de- 
velopment along some particular line of statute 
law for the current year which the Committee re- 
garded as of special importance. 

There is one thing, he continued, that the Com- 
mittee has been impressed with in going over the 
legislation of various States and that is the lack of 
any proper machinery for handling the task of ad- 
ministering the large funds which will have to be 
spent for relief during the coming year. The possi- 
bilities of waste and maladministration are very 
great if such machinery is not set up. The Com- 
mittee therefore felt that it desired to recommend 
to the members of the Association that they en- 
deavor so far as they can to have it set up in their 
respective States, so that this money will reach 
real needs and reach them effectively. 
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Seventh Session 


ORMER President Henry Upson Sims pre- 
F sided over the Seventh Session, at which ad- 

dresses were delivered by M. Paul Reynaud, 
representative of the Paris Bar, and Hon. Hatton 
W. Sumners, Chairman of the Judiciary Commit- 
tee of the House of Representatives. In introduc- 
ing M. Reynaud, who was the first speaker, Mr. 
Sims said: 

“Gentlemen of the Association, we take special 
pleasure this afternoon in welcoming to the meet- 
ing one of those charming members of the Bar 
whose personality always lends so much delight to 
the meetings of the Association. I don’t know why 
it is, why we don’t look forward to adding to the 
meetings representatives of the Bars of other coun- 
tries, but somehow we feel that a meeting isn’t 
complete without the presence of a representative 
from the bar of England, and a representative from 
the Bar of France, and a representative from the 
bar of Canada. Of course, we like them all, but a 
meeting isn’t complete without representatives 
from these three countries, and it is complete with 
them. 

“It is my peculiar pleasure to preside over 

the session in which the representative from the bar 
of France honors us with his presence, and speaks 
to us a message of good will. On this occasion, we 
have a gentleman who is both eminent in politics 
and eminent in law. It is a very remarkable thing 
to those of us in America how many Frenchmen 
eminent in politics are eminent at the Bar, and how 
many eminent lawyers in France are eminent in 
politics. I often think it is a great evidence of the 
intellectual acumen of the French people that, 
when a man attains eminence in one field—and we 
value the law, perhaps along with medicine, as pre- 
senting probably the best field for cultural study 
to be reflected in general life—they somehow think 
that he is one of the men best fitted to run their 
government. Think of M. Poincaré, think of M. 
Viviani, think of M. Painléve, being called to take 
charge of the administration, as they were, at crit- 
ical times, men who had devoted their lives to the 
study of the law and scientific questions! We have 
some of that in this country, but we haven’t enough 
GM. « » 
“We have the pleasure of seeing in M. Rey- 
naud not merely an advocate of the Bar of the 
Court of Appeals in Paris, but a gentleman who 
has been Minister of the Colonies under M. Tar- 
dieu, and the first French minister, I am told, who 
visited the colonies at a remote distance from 
aris; a gentleman who has been Minister of 
Finance under M. Laval, and who has been Min- 
ister of Justice, the place for which we would say 
he was best fitted, under M. Tardieu again. He 
also is a man of public affairs because I understand 
that he really is the father of the Great Colonial 
Exposition of 1931, which I was very anxious to 
attend, and which but for the hard times I think 
probably I would have reached. . M. Reynaud, 
may I present you to our audience and thank you 
for coming.” 

The audience arose and applauded, after which 
M. Reynaud delivered his address, outlining the 
roles played by the Bars of France and America in 
the struggle for liberty and the organization of 


peace and appealing for cooperation in the work 
yet to be done. His address appears in full in this 
issue. 


Association Adopts Resolutions of Thanks 


At this point Mr. Clarence E. Martin of West 
Virginia, on behalf of the Executive Committee, 
presented two resolutions. The first conveyed the 
thanks of the Association to President and Mrs. 
Hoover and read as follows: 

“ResotveD, That the American Bar Association records 
in unmeasured terms its deep appreciation to the Presi- 
dent of the United States for his contribution to and participa- 
tion in the program of this meeting, and to him and Mrs. 
Hoover for the many acts of kindness shown and for the hospi- 
tality offered the members of the Association during the present 
meeting in Washington; their manifestations of friendship to- 
ward our members will be held in lasting memory by the Asso- 
ciation. The President of this Association is requested to con- 
vey in appropriate manner the spirit of this resolution to each 
of them.” 

The resolution was adopted unanimously by a 
rising vote, after which Mr. Martin moved the 
adoption of the following: 

“RESOLVED, That the American Bar Association ex- 
presses its sincere and heartfelt thanks to the District of Colum- 
bia Bar Association, the Federal Bar Association, the District of 
Columbia Woman’s Bar Association, the American Patent Law 
Association, to the General Committee, to the individual mem- 
bers thereof, for the cordial welcome, the extension of un- 
bounded hospitality, the expression of good will and kindly 
feelings shown each member of this Association who has been 
privileged to attend our present meetings. We regretfully leave 
the City of Washington, whose guests we have been for the 
past week. To the municipal authorities, the press and to each 
and all who have contributed so materially to our entertainment 
and assisted in making the present meeting an outstanding one 
in the history of the Association, we record our gratitude; and 
in leaving the capital city of the nation, we pray for each of 
our hosts and friends the richest blessings that a benign Provi- 
dence may bestow upon a generous and hospitable people.” 


Hon. Hatton W. Sumners Delivers Address 


This resolution was also adopted unanimously 
by a rising vote, after which Chairman Sims an- 
nounced that the Association was to have the honor 
of an address from the Chairman of the Judiciary 
Committee of the House. He then presented Hon. 
Hatton W. Sumners, who delivered an address on 
“Are We Observing the Natural Laws Which 
Govern Government?” Mr. Sumners was listened 
to with attention and his not infrequent humorous 
sallies were greatly appreciated and received with 
laughter and applause. The full text of this ad- 
dress is printed elsewhere in this issue. 

Next on the program was the presentation of 
the Americ: Bar Association Medal, which went 
this year to John H. Wigmore, of Northwestern 
University. The Chair recognized Hon. J. Weston 
Allen, of Boston, Chairman of the Committee of 
Award, who presented the medal. Announcement 
of the recipient was received with loud applause 
and general satisfaction was expressed at the Com- 
mittee’s selection. An account of this event forms 
a separate article in this issue. ' 

Treasurer Voorhees then presented his report, 
which was received and filed. Secretary Mac- 
Cracken next presented a supplemental report from 
the Executive Committee, recommending the adop- 
tion of the following preamble and resolution: 

“WueErEAS, Opposition to the confirmation of appoint- 
ments of Federal judges has been, and is being, made in the 


Senate of the United States predicated upon disapproval of 
judicial decisions made by nominees in certain cases, which de- 
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cisions have been rendered in accordance with precedent and in 
the performance of that high duty which calls for fearless and 
impartial determination of all issues under the established prin- 
ciples of law; 


“THEREFORE Be It Resorvep, That the American Bar 
Association deplores the efforts which have been and are 
being made to defeat confirmation on such grounds as inimical 
to the independence of the judiciary, and respectfully requests 
the Senate of the United States to refuse to permit opposition 
based on such grounds to have recognition and consideration in 
determining the fitness of judicial appointments.” 

On motion of Hon. John W. Davis, of New 
York, the resolution was adopted. Secretary Mac- 
Cracken then reported that the Committee had 
elected to Honorary membership in the Associa- 
tion, The Most Honorable The Marquess of Read- 
ing of the British Bar and M. Paul Reynaud of the 
Paris Bar. 

Chairman Sims next recognized Mr. Earle W. 
Evans, Chairman of the General Council, who pre- 
sented the nominations of officers for the ensuing 
year. The nominees were duly elected, after which 
Chairman Sims appointed Hon. John W. Davis, 
Hon. George H. Smith and Chairman Evans as a 
special committee to escort the newly elected 
President to the platform. President-Elect Martin 
was received with hearty applause and spoke 
briefly, as follows: 

“Mr. President and Gentlemen of the Associa- 
tion: It is with the deepest sense of humility that 
I accept at your hands what is to me the highest 
honor that can be bestowed upon an American 
lawyer. I have no new ideas to express nor any 
new theories to expound. I want to thank you 
heartily and assure you that with your assistance 
and help we will continue the same progressive and 
yet conservative ideals that have marked this As- 
sociation from its very inception.” 


Eighth Session 


Hit Eighth Session, held in Constitution Hall, 
was one of the gala events of the Annual Meet- 
ing. A large and distinguished audience was 
present. President Guy A. Thompson introduced 
Hon. Frank B. Kellogg, former President of the 
Association, former Ambassador to the Court of 
St. James's, former Secretary of State, and present 
Judge of the World’s Court, who presided. 
: In introducing the Marquess of Reading, the 
speaker of the evening, Chairman Kellogg told a 
bit of Association history. Years ago he was sent 
to England on a mission to invite the Lord Chan- 
cellor of England to be the guest of the Bar Asso- 
ciation and deliver the Annual Address. Fortified 
with all sorts of letters and credentials, he set out. 
fut his interview with the Lord Chancellor was 
not encouraging. No Lord Chancellor, he was told, 
had ever left England since the reign of Henry the 
Eighth. The Lord Chancellor did not exactly re- 
fuse, but he gave very little hope of acceptance. 
“However,” Chairman Kellogg continued, 
“some friend of mine told me to apply to the At- 
torney General of Great Britain, who is present 
tonight; so I did. I told him the difficulties and he 
said, ‘Well, well, this isn’t the reign of Henry VIII, 
nor is Woolsey Chancellor, nor does there exist 
the Field of the Cloth of Gold in France. I think 
it might be a good plan to break that tradition and 
set a precedent. I will see what I can do.’ 


“So Attorney General Reading had a dinner 
at his house. The Prime Minister came and sev- 
eral members of the Cabinet, and they concluded 
that it would be a good thing for the Lord Chan- 
cellor to come over as the guest of the American 
3ar Association. So it was arranged. The Cab- 
inet, I believe, applied to the Privy Council—and 
the distinguished guest will correct me if I am 
wrong—and the Privy Council to the King, and the 
Great Seal was placed in commission, and Lord 
Haldane came as our guest. I do not need to re- 
mind you that the meeting was a great success. 

“Now, it is unnecessary for me to recount the 
distinguished honors which the Marquess of Read- 
ing has received at the hands of the British Em- 
pire. In fact, I would be reading the Roll of Honor 
of the British Empire. He was Attorney General, 
Viceroy, Secretary of Foreign Affairs, Chief Justice 
of Great Britain, Ambassador to the United States, 
and a great lawyer. He is one of that class of states- 
men who enabled the British Empire to withstand 
the greatest shock of any war of history, and he 
passed through the greatest, most difficult period 
after a war, reconstruction. He is a statesmen, but 
to us he is a great lawyer. I present to you, The 
Marquess of Reading.” 

The audience rose and applauded. The Mar- 
quess of Reading then delivered his address. It is 
printed in full elsewhere in this issue. At its con- 
clusion, at the suggestion of Chairman Kellogg, the 
thanks of the Association for the eloquent address 
of the distinguished guest were extended by a ris- 
ing vote. 


Round of Brilliant Entertain- 
ments Features Social Side 
of Washington Meeting— 

Weather Ideal and Hos- 
pitality Unbounded 


ASHINGTON lent all its charm and color 

to this memorable meeting. The weather 

was ideal, except for a few awful moments 
during the Corner Stone ceremony when it looked 
as if there might be rain. The threat passed 
quickly, however, and the ceremony proceeded hap- 
pily to its end. The Committee of the four Host 
Organizations left nothing undone in the way of 
provision for social and other entertainment. Presi- 
dent and Mrs. Hoover graciously cooperated. Offi- 
cial Washington did its part to make the stay of 
the members and their ladies highly enjoyable. 
Private hospitality was unbounded and the homes 
of many members of the local Bar, as well as the 
leading Clubs of the Capital, were thrown open to 
the visitors. 

The reception at the White House by Presi- 
dent and Mrs. Hoover, one of the main social events 
on the program, was thronged and greatly enjoyed 
by all those in attendance. The Marine Band fur- 
nished music and there was dancing until the floor 
became too crowded for that species of diversion. 
The reception and garden party by Secretary of 
State Stimson and Mrs. Stimson at “Woodley,” 
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their spacious home on Cathedral Avenue, also at- 
tracted many, who found in the beautiful lawns, the 
marquees and the red-coated band more than a 
suggestion of similar functions in England during 
the memorable visit in 1924. Mr. Frank Hogan, 
Chairman of the Arrangements Committee of the 
Host Associations, gave a dinner in honor of Presi- 
dent Guy A. Thompson, attended by members of. the 
Executive Committee of the Association, Justices 
Butler and Roberts of the United States Supreme 
Court, Mr. Rowell, President of the Canadian Bar 
Association, and many other notable figures in pub- 
lic and professional life. Those present pronounced 
it a unique occasion, speeches being prohibited and 
various guests exhibiting remarkable talent for 
entertainment. And there were dinners by the Fed- 
eral Bar Association in honor of the visiting At- 
torneys-General and by the Woman’s Bar Asso- 
ciation of the District of Columbia in honor of the 
visiting woman lawyers. 

But these functions merely begin a list of 
highly enjoyable social events, revealing the most 
charming side of Washington life. Mrs. Harlan 
Fiske Stone and the Washington Hostesses Com- 
mittee gave a luncheon for the ladies of the families 
of members of the Association at Chevy Chase 
Club. Mr. and Mrs. Levi Cooke—Mr. Cooke, by 
the way, was Chairman of the Entertainment Com- 
mittee—gave a reception at their residence in honor 
of visiting members and their ladies. Mrs. Charles 
Evans Hughes received the ladies of members at 
her residence Thursday afternoon. Mrs. George 
Maurice Morris—Mr. Morris was Secretary of the 
efficient General Committee of the four Host Asso- 
ciations—entertained at dinner, her guests being 
the wives of the officials of the American Bar As- 
sociation. Secretary and Mrs. William P. Mac- 
Cracken gave a dinner at which the Marquess and 
Marchioness of Reading were guests of honor. Mr. 
and Mrs. William C. Sullivan gave a buffet supper 
to about one hundred members of the Association 
in the recently completed Turkish ball room of their 
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home. Then there was the dance given by Mr. and 
Mrs. Frank Hogan in the ball room of the May- 
flower Hotel, not to mention other functions too 
numerous to record, of which the social columns of 
the Washington Press gave interesting accounts. 

The motor trips to Fredericksburg and Annap- 
olis, with their historic scenes, and to the races at 
Laurel, Md., were enjoyed by hundreds of members 
and their ladies. The woods were in bright autumn 
foliage and the motor cars passed through gorgeous 
lanes of red and yellow. The Potomac River boat 
trip was no less enjoyable. Merely to catalogue 
other functions, which would well have rewarded a 
week’s study and stay, there was an exhibition of 
rare legal books, manuscripts and prints of deep 
interest in the Exhibit Room of the Library of Con- 
gress; an exhibition of interesting and historical 
laws and treaties in the original texts in the 
Archives Section of the Department of State; an 
exhibition of original models and documents in 
the United States Patent Office; and a private view 
of the Bicentennial Exhibition of Portraits of 
George Washington and his official family, tendered 
by the trustees of the Corcoran Gallery of Art, 
under the auspices of the United States George 
Washington Bicentennial Commission. 

The President’s reception, which is one of the 
two main social functions of the Association, was 
held in the Mayflower Hotel Wednesday evening, 
following President Hoover’s address. The guests 
were received in the Chinese Room by President 
Thompson and his daughters, Mrs. William Bord- 
ers and Mrs. Cabane Smith. Others in the receiv- 
ing line were the Marquess and Marchioness of 
Reading, M. Paul Reynaud, Mr. and Mrs. Newton 
W. Rowell of Canada, the members of the Execu- 
tive Committee of the Association and their ladies. 
There was dancing in the great ball room of the 
Hotel. The Annual Dinner, the other special social 
function of the Association itself, was also a 
brilliant and successful affair, about twelve hun- 
dred being in attendance. The list of banquet 
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York City, speaking from the 
bench of the official reporter 
of that court who had recently 
passed away, said, among 
other things: 


“He knew how much, and 
especially in a sharply con- 
tested litigation, the very 
small word or the minute ex- 
pression in the minutes may 
swing the pendulum one way 
or the other in the final de- 
termination of litigation.” 


Such is the importance of em- 
ploying a competent shorthand re- 
porter, or insisting upon one in 
your court. This Association urges 
its 1,000 members to strive for the 
highest accuracy and skill in re- 
porting and preparation of trans- 
scripts. 
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speakers was unusually good. President Thomp- 
son, of course presided, and introduced the speak- 
ers. The first was Mr. Justice Roberts, who made 
some very interesting comparisons between the 
work of the United States Supreme Court now and 
many years ago. Then came Mr. Frank J. Hogan, 
whose tireless labors for the success of the meeting 
had in nowise affected his wit and irony, followed 
by Mr. Owen D. Young, who appealed to lawyers 
for something of that legal planning for the future 
which he held was so greatly needed. Hon. New- 
ton W. Rowell spoke interestingly of international 
affairs, and Mr. Washington F. Lilleston, of Kan- 
sas, made a hit with a humorous address. The 
gavel was then turned over by President Thomp- 
son to the incoming President, Hon. Clarence E. 
Martin. He made a brief talk summing up the 
worth-while accomplishments of the year just 
closed, paid a tribute to his predecessor, pledged 
his best efforts for the coming year and declared 
the Fifty-Fifth Annual Meeting adjourned sine die. 

This brief and inadequate record of what the 
Associations of the Bar at Washington did for the 
American Bar Association would be even more 
inadequate if we omitted mention of at least some 
of those who labored so efficiently to make the An- 
nual Meeting a success. The General Committee 
consisted of Hon. William D. Mitchell, Honorary 
Chairman; Hon. George E. Hamilton, Honorary 
Vice-Chairman; Frank J. Hogan, Chairman; Wil- 
liam R. Vallance, First Vice-Chairman; Thomas 
wing, Second Vice-Chairman; Miss M. Pearl Mc- 
Call, Third Vice-Chairman; George Maurice Mor- 
ris, Secretary ; and the following members: Robert 
Ash, Frank S. Bright, Joseph A. Burkart, Col. 
Walter C. Clephane, Edward F. Colladay, Levi 
Cooke, Ralph G. Cornell, G. Thomas Dunlop, Row- 
land S. H. Dyer, John Spalding Flannery, Albert 
W. Fox, H. Prescott Gatley, George G. Gertman, 
Mrs. Rebekah S. Greathouse, William S. Hodges, 
George P. Hoover, Charles V. Imlay, Col. J. Miller 
Kenyon, Capt. Milton A. Lehr, Howard S. LeRoy, 
William P. MacCracken, Jr., Mrs. Burnita S. 
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"May we compliment you 
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Mathews, William W. Millan, F. Regis Noel, Peter 
Q. Nyce, Major Julius I. Peyser, Arthur J. Phelan, 
David A. Pine, Grahame H. Powell, Henry I. 
Quinn, Miss Mildred E. Reeves, William A. Rob- 
erts, James C. Rogers, John Lewis Smith, William 
A. Smith, Sidney F. Taliaferro and Major General 
Blanton Winship. 





Are We Observing the Natural Laws That Govern 
Governments ? 


(Continued from page 749) 


unsolved problems of major proportions. They 
have eliminated time and distance, developed such 
an interdependence that there is no longer self- 
sufficiency or clear line of economic entity, or inde- 
pendence anywhere. Each is a part of all, and all 
make up one. 

We are challenged by our difficulties to pro- 
duce the highest type of citizenship and the wisest 
statesmanship, economic and political, the world 
has ever known. It is not a situation which can 
be straightened out by a few wise men. It re- 
quires the united efforts, and challenges the 
genius of the whole of the American citizenship. 

There should have been progress in the science 
of government and in governmental capacity of 
the people paralleling the industrial and scientific 
progress, but instead of that, governmentally we 
have been moving in the opposite direction. We 
have gone so far that we have not only abandoned 
the guidance of fundamental principles, but in the 
operation of our complex governmental organiza- 
tion, and in the thinking of the people, we do not 
recognize the existence of any plan or force in 
nature which shapes the general outlines of suc- 
cessful governmental policy. 

Go to the White House. 
Hill when Congress is in session. 
people. You cannot discover it. 

If we were dealing with a similar problem 
in any other field than that of government, the 
conclusion which I have just announced would be 
so universally held to, that one would make him- 
self ridiculous by stating the conclusion, much less 
by undertaking to support it by argument. 

Practically speaking, it is not even recognized 
that there is a natural line of cleavage between the 
governmental duties of the States and those of the 
Federal organization. 

Clearly necessity, inescapable, urgent neces- 
sity, points to this as the next field in which 
human genius shall display its greatest capacity, 
must display its greatest capacity, or all else which 
human genius has attained to will exist only to 
mock a people who, taught by experience of the 
universality of God’s dominating law, and _ re- 
warded for its obedience with the golden age of 
science, yet in the operation of their political and 
economic government disobey that law and pay 
with disaster the price of their disobedience. 


Come up on Capitol 
Talk to the 
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